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Introduction

Most prime contracts on construction projects include a general conditions document. On build-
ing projects in the United States, the one most commonly used is AIA Document A201. Perhaps
because this document is so familiar to architects and contractors, its usefulness in coordinating
the project is often overlooked.

Subcontracts ordinarily adopt by reference the relevant portions of the contract between owner
and contractor—including the general conditions. The subcontracts then require that their terms
“pass through” to sub-subcontractors, and so on down through the tiers, so that all parties per-
forming work on the site will be coordinated by one general conditions document. The general
conditions define the owner’s and architect’ s roles and authority on the project, and are refer-
enced in turn by the owner-architect agreement. If the contractor provides performance and pay-
ment bonds, the contractor’s surety guarantees what is required under those same general condi-
tions. If the owner’slender requires assignment of the construction contract, it proposes to
assume the owner’ s responsibilities under the general conditions as well.

On awell-organized project, all participants are bound in some measure by the general condi-
tions. This document brings order to a diffuse process, seemingly made to order for finger-
pointing, by establishing clearly defined lines of authority. The general conditions perform
another vital function on competitively bid projects, providing a commonly recognized baseline
that bidders can use—in arelatively short time and with limited legal services—to measure the
risks and benefits of the proposed bargain. Not coincidentally, the widespread use of general
conditions in this country may be traced to the years immediately following passage of the Snag
Act, which first required open competitive bidding on U.S. government contracts.

The AlA published its first genera conditions document, the ancestor of A201, in 1911. Since
that time, many procedures that have become customary in construction contracting have origi-
nated in AIA general conditions documents. Numerous government construction contract forms
have been patterned on A201. The document represents the accumulated experience of genera
tions of owners, architects, contractors, subcontractors and others involved in the construction
process, and its language has been drafted with a view to alowing only one unambiguous inter-
pretation. That language has formed the basis for thousands of court decisions. A useful guide
to the case law on A201 and other AIA documents is The American Institute of Architects
Legal Citator (New Y ork: Matthew Bender, 1999).

A further advantage of A201 is that experienced participants in the construction process are
thoroughly familiar with it. They can then focus on the supplementary and other conditions that
modify the known baseline. And, at the risk of stating the obvious, the document is intended to
be modified. It is a standard form and cannot perfectly fit all the projects on which it is used.

A201's wide acceptance stems in part from the AIA’s drafting process, which seeks to develop a
consensus among those who represent interests significantly affected by the document. A201-
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1997, like its precursors, is the product of years of discussions involving owners, contractors,
subcontractors and architects, as well as legal and insurance counsel. It has been approved and
endorsed by the Associated General Contractors of America

Drafting of A201-1997 was coordinated with the drafting of other related AIA documents.
These include the 1997 editions of the A101 and A111 agreement forms, the A401 subcontract
form and the owner-architect agreements, B141 and B151. All of these documents incorporate
the 1997 A201 by reference. Because of interlinkages among the various AlA documents, users
should be careful to use only the latest edition of any AIA document in order to ensure consis-
tency in the terms of the various documents.

A201 is also incorporated by reference into some of AIA’s owner-construction manager agree-
ments and design/build agreements. Contact the AIA concerning any recently published amend-
ments for use in adapting A201-1997 to these other documents.

A201-1997 is the fifteenth edition, incorporating the latest refinements as well as experience
gained over the past century. The revisions are based on input received from owners, contrac-
tors, architects, subcontractors and others involved in the construction process. Note, however,
that the scope of this Commentary is not limited to the 1997 revisions. The annotations con-
tained herein are intended to cover “frequently asked questions’ about the entire document.

Changes in the 1997 Edition

The principal changes are summarized below. For a side-by-side comparison of the 1997 edition
with its predecessor, showing changes with underlining and strike-throughs, see AIA Document
A201: Comparison of 1987 and 1997 Editions. This publication is contained in the A201-1997
Education Kit, along with the Briefing Module Manual and a copy of the document itself.

Owner’s Information. Under Subparagraph 2.2.1, the owner is required to notify the contractor
prior to changing financial arrangements for the project. Under Subparagraph 2.2.3, the contrac-
tor is entitled to rely on information provided by the owner. Subparagraph 2.2.4 requires the
owner to furnish information or services relevant to the Contractor’s Work.

Contractor’s Review of Contract Documents and Field Conditions. Paragraph 3.2 requires
the contractor to review the contract documents and report any errors or omissions to the archi-
tect. The contractor performs this review in its capacity as a contractor, and is not required to
second-guess decisions made by the architect as a design professional.

Substitutions. Under Subparagraph 3.4.2, substitutions may only be made in accordance with a
change order, thus requiring the owner’s approval .

Incidental Design Services. Subparagraph 3.12.10 lays out the ground rules for provision of
design services for systems or components by the contractor.

Indemnification. The phrase “in whole or in part” has been eliminated from Subparagraph
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3.18.1, bringing it fully into line with the comparative fault rule adopted in most jurisdictions.
The exception for actions of the architect has a'so been eliminated. The indemnification provi-
sion has also been modified for use with Project Management Protective Liability coverage, dis-
cussed below.

Mutual Waiver of Consequential Damages. Under Subparagraph 4.3.10, the owner and con-
tractor waive claims for consequential damages. This provision limits the parties to direct dam-
ages arising out of any dispute under the contract.

Mediation. Under Paragraph 4.5, mediation is now required as a condition precedent to arbitra-
tion or litigation. This requirement is independent of the arbitration provision, and will apply
even if arbitration is deleted.

Construction Change Directives. Subparagraph 7.3.8 requires that amounts not in dispute
under construction change directives be included in applications for payment, and provides for
interim determination by the architect of amounts that remain in dispute.

Applications for Payment. Under Clause 9.3.1.2, the contractor may apply for amounts it does
not intend to pay to subcontractors if the work in question has been performed by others whom
the contractor does intend to pay.

Paymentsto be Held for Subcontractors. Subparagraph 9.6.7 requires the contractor, in the
absence of a bond, to hold in trust payments received for subcontractors or suppliers who have
properly performed work.

Release of Retainage. Under Subparagraph 9.8.5, full release of retainage is required at sub-
stantial completion.

Hazardous M aterials. Subparagraph 10.3.1 defines hazardous materials to include harmful
substances other than asbestos and PCB. Under Subparagraph 10.3.2, Work in an area affected
by hazardous material will resume by agreement of the parties and without a decision by the
architect. Under Paragraph 10.4, the owner is absolved of responsibility for materials brought on
the site by the contractor (other than those required by the contract documents). Under
Paragraph 10.5, the owner indemnifies the contractor for remediation costs of the kind that
might arise under CERCLA, provided the contractor was not negligent and incurred liability
solely by performing work as required under the contract.

Insurance. Paragraph 11.3 gives the owner the option of requiring the contractor to purchase a
Project Management Protective Liability policy. This new policy provides primary coverage for
the owner’s, contractor’s and architect’s liability to third-parties based on their authority to man-
age the project. If the owner chooses to exercise this option, the contract sum will be adjusted to
reflect the cost of purchase.

Correction of Work. Under Clause 12.2.2.1, failure by the owner to notify the contractor of
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defective work discovered during the one-year correction period is deemed a waiver of both the
correction and warranty remedies with respect to that work.

Termination by the Owner for Convenience. Under Paragraph 14.4, the owner is now permit-
ted to terminate the contract for convenience.

As the foregoing discussion makes clear, the 1997 edition of A201 is arefinement of the 1987
edition and builds on the experience gained with it and earlier editions. Much of the document
is unchanged. Provisions that are essentially unchanged include the contractor’ s warranty, shop
drawing review, arbitration, change orders, tests and inspections, and termination by the contrac-
tor.

Modifying the General Conditions

As mentioned earlier, A201 is intended to be modified. It is designed for genera use, and can-
not include all the requirements applicable to a specific project and location. changes should be
made with great care, however. Numerous considerations specific to each project will determine
what modifications are needed, but guidance on how to make them may be given in terms of
four broad principles.

Make sure the changes show. Parties such as contractors, subcontractors, lenders, insurers and
sureties routinely take risks based on contract documents prepared by others. To the extent those
documents are based on recognized standard forms, the variations in risk from the baseline of
the standard form are exposed for scrutiny. The operative term here is recognized: modifications
should be made in such a way that they will stand out clearly from the text of the standard docu-
ment. If the document is retyped, scanned or otherwise merged with text from another origin,
that distinction will be obscured.

There are a number of problems with retyping and scanning: they introduce the possibility of
errors, and even minor errors may make the legal effect of the language less certain. The over-
riding problem, however, is that the baseline of the standard document is obscured and the effi-
ciency inherent in standardization is lost. A lending institution, for example, will often authorize
its loan officer to sign off on construction loans when standard forms are used. Retyped or
scanned versions of the same forms commonly require review by the lender’ s attorneys, because
these processes introduce many of the same unknowns as are present in manuscript contracts.

Contractors, who must quickly calculate risk based on vast amounts of information, make simi-
lar judgments. Lacking the time to have legal counsel review an unfamiliar general conditions
document, a prudent contractor will at least apply a contingency multiplier to its bid or propos-
a. Or, depending on market conditions and the unknowns involved, the contractor may forego
the project.

Make changesin the proper location. Over the years, the construction industry has devel oped
a pattern of accepted locations of subject matter within the contract documents. AIA Document
A521, Uniform Location of Subject Matter, sets out this pattern in great detail. A521 is prepared
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and updated by the AIA and the Engineers’ Joint Contract Documents Committee (EJCDC), and
published jointly by the AIA, EJCDC’'s member organizations and the Construction
Specifications Institute (CSl). No summary statement can substitute for actual study of this doc-
ument, but the following considerations apply generally to changes to the general conditions.

Matters affecting the basic legal rights and responsibilities of the parties, but which vary from
one project to another, should be included in the supplementary conditions.

Matters having to do with temporary facilities and administrative and procedural requirements
should be included in division 1 of the specifications.

Matters relating to specifications are outside the scope of this commentary; readers are referred
to AIA’'s MASTERSPEC™ and CSI’s Manual of Practice. Guidance in preparing supplementary
conditions may be found in AIA Document A511, Guide for Supplementary Conditions.

As the term would imply, supplementary conditions are usually assembled as a separate docu-
ment. Users of the software AIA Contract Documents:. Electronic Format for Windows™ may
wish to incorporate such modifications directly into the text of A201-1997, where they will be
distinguished from the standard language via underscoring and strike-throughs. Generally, the
use of separate supplementary conditions is the more accepted practice at this time.

Make only the changes you need. In order to coordinate the efforts of the various participants
on the project, A201’ s language contains numerous linkages. These occur both within A201
itself and between A201 and other AIA documents. For obvious reasons, A201 is adopted by
reference into certain AIA owner-contractor agreement forms. It is also adopted into AIA
owner-architect agreements and into AlA’s subcontract form. All of these documents rely on
common definitions, most of which are found in A201. Finally, “flow down” provisions require
that rights and responsibilities originating in A201 and other contract documents be passed
through to subcontractors and sub-subcontractors.

All this means that changes made to A201 can have unintended consequences. To guard against
this possibility, the wise course is to make only the modifications required and to do so using
the vocabulary of the document itself. Purely stylistic changes should be avoided.

Other AIA General Conditions Documents

AlA Document A201 is the keystone document for construction projects organized along “con-
ventional”, “traditional,” or “design/bid/build” lines—where the architect and contractor are
retained directly, and separately, by the owner, and where an independent construction manager
is not retained. Other AIA general conditions documents are described briefly below.

AlA Document A201/CMa, General Conditions of the Contract for Construction—Construction
Manager/Adviser Edition, isintended for use on construction projects where a construction
manager is retained in the role of independent adviser to the owner. Note that this document
should not be used on projects where the construction manager acts as the constructor, or where
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the construction manager contracts directly with those who supply labor and materials for the
project.

AlA Document A205, General Conditions of the Contract for Construction of a Small Project,
is packaged with AIA Document A105, Standard Form of Agreement Between Owner and con-
tractor for a Small Project. These documents are intended for use on projects of modest size and
brief duration where the basis of payment is a stipulated sum. They do not contain the detail of
other AIA documents, and should not be considered substitutes for them.

AlA Document A271, General Conditions of the Contract for Furniture, Furnishings and
Equipment, is intended for use for use as part of interiors contracts under which only incidental
construction is performed.

Condensed general conditions are contained in AIA Documents A107, Abbreviated Owner-
Contractor Agreement Form for Construction Projects of Limited Scope, and A177,
Abbreviated Owner-Contractor Agreement for Furniture, Furnishings and Equipment. These
abbreviated forms should not be used with other general conditions documents.

General Principles Underlying AIA Forms

AlA form documents are intended to benefit all who participate in the design and construction
process. This includes, above al, the public, whose members are the ultimate users of the built
environment. They are, in fact, the focus of the AIA’s commitment to “coordinate the building
industry and the profession of architecture to insure the advancement of the living standards of
our people through their improved environment.” To ensure the acceptance of its standard form
contracts by the construction industry, the AIA relies on a consensus-building process aimed at
balancing the interests of all participants through a reasonable apportionment of risks and
responsibilities. No one party’ s interests are allowed to dominate, including those of the archi-
tect. Thisisthe basis of the reputation of fairness and balance that AIA forms have gained in
over acentury of use. To learn more about the AIA’s approach to drafting contract documents,
write to obtain a copy of AIA Document M120, Documents Drafting Principles.
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DOCUMENT TEXT

GENERAL CONDITIONSOF THE
CONTRACT FOR
CONSTRUCTION

This document has important legal con-
sequences. Consultation with an attorney
is encouraged with respect to its comple-
tion or modification.

Copyright © 2001 The American
Institute of Architects. Reproduction of
the material herein or substantial quota-
tion of its provisions without written per-
mission of the AlA violates the copyright
laws of the United States and will subject
the violator to legal prosecution.

WARNING: Unlicensed photocopying
violates U.S. copyright laws and will
subject the violator to legal prosecution.

ARTICLE 1 GENERAL
PROVISIONS

1.1 BASIC DEFINITIONS

1.1.1 THE CONTRACT
DOCUMENTS

The Contract Documents consist of the
Agreement  between ner and
Contractor (hereinafter the Agreement),
Conditions of the Contract (General,
Supplementary and other Conditions),
Drawings, Specifications, Addenda
issued prior to execution of the Contract,
other documents listed in the Agreement
and Modifications issued after execution
of the Contract. A Modification is (1) a
written amendment to the Contract
signed by both parties, (2) a Change
Order, (3) a Construction Change
Directive or (4) a written order for a
minor change in the Work issued by the
Architect. Unless specificaly enumerat-
ed in the Agreement, the Contract
Documents do not include other docu-
ments such as bidding requirements

COMMENTS

The contract documents include the listed
elements, as appropriate for the project. The
term other conditions refers to federal, state,
local or private contract conditions; these
are usually prescribed by the owner. For
example, see AIA Document A201/SC,
Federal Supplementary Conditions of the
Contract for Construction.

The definitions used in AIA Document
A201-1997 are capitalized under the con-
ventions described in Subparagraph 1.3.1.
They are incorporated into many of the
other related AIA documents by reference to
AIA Document A201-1997. These docu-
ments include owner-contractor, owner-
architect, contractor-subcontractor and
architect-consultant agreements.

The contract documents defined here gen-
erally apply to the owner-contractor con-
tract. In addition, specific parts of the con-
tract documents, mainly the general condi-
tions (i.e., A201) are adopted (usually by
reference) into other contracts. This serves
to coordinate the legal relationships on the
project.

A201 Commentary



COMMENTS

Some public owners require that the bidding
requirements be included in the definition of
the contract documents. This may create
conflicts or ambiguities with the other docu-
ments that comprise the contract. This prob-
lem can be avoided if the bidding require-
ments are superseded when the contract for
construction is awarded. If statutorially
required contract language is contained in
the bidding requirements, such language
can be included in the supplementary con-
ditions.

One effect of this provision is that everything
that was discussed as part of negotiations
that conflicts with or is inconsistent with the
written agreement is not part of the contract.

AIA Document A201-1997 and its related
family of AIA documents are based on the
premise that legal relationships on a con-
struction project are comprised of two-party
contractual arrangements. Thus, there are
the owner-contractor contract, owner-archi-
tect contract, contractor-subcontractor con-
tracts and architect-consulting engineering
contract. Each party to those respective
contracts is deemed to be in privity only with
the other party to the contract.

There is no direct contractual relationship
between the architect and the contractor.
The architect is in some instances entitled
to enforce certain obligations of the contrac-
tor (such as indemnifying the architect for
certain risks, performing warranty obliga-
tions, providing certain types of insurance
and affording the architect access to the
work). In cases where the owner is unavail-
able, insolvent or uncooperative, it can be
important for the architect to have the right
to enforce these obligations directly against
the contractor.

DOCUMENT TEXT

(advertisement or invitation to bid,
Instructionsto Bidders, sample forms,
the Contractor's bid or portions of
Addenda relating to bidding require-
ments).

1.1.2 THE CONTRACT

The Contract Documents form the
Contract for Construction. The Contract
represents the entire and integrated
agreement between the parties hereto
and supersedes prior negotiations, repre-
sentations or agreements, either written
or oral. The Contract may be amended or
modified only by a Modification. The
Contract Documents shall not be con-
strued to create a contractual relation-
ship of any kind (1) between the
Architect and Contractor, (2) between
the Owner and a Subcontractor or
Sub-subcontractor, (3) between the
Owner and Architect or (4) between
any persons or entities other than the
Owner and Contractor. The Architect
shall, however, be entitled to perfor-
mance and enfor cement of obligations
under the Contract intended to facili-
tate performance of the Architect's
duties.

1.1.3 THE WORK
The term "Work" means the construc-
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DOCUMENT TEXT
tion and services

W
Contract Documents, whether compl eted

or partially completed, and includes all
other labor, materials, equipment and
services provided or to be provided by
the Contractor to fulfill the Contractor's
obligations. The Work may constitute the
whole or a part of the Project.

114 THE PROJECT

The Project is the total construction of
which the Work performed under th
Contract Documents may/befrmg/
or a part and which may include con-

struction by the Owner or by separate
contractors.

1.1.5 THE DRAWINGS

The Drawings are the graphic and picto-
rial portions of the Contractn%ume(
showing the design, locationmand dimen-

sions of the Work, generally including
plans, elevations, sections, details,
schedules and diagrams.

116 THE SPECIFICATIONS

The Specifications are that portion of

the Contract Documents consisti?@ﬂ/
the written requirements for materials,
equipment, systems, standards and

workmanship for the Work, and perfor-
mance of related services.

COMMENTS

The term work appears throughout AIA
Document A201-1997 family of documents.
As a defined term, work is especially impor-
tant (1) for describing the contractor’s oblig-
ations to provide improvements to the pro-
ject, (2) for defining the scope of the proper-
ty insurance required under Paragraph 11.4,
and (3) for distinguishing between the con-
tractor’'s efforts and the efforts of the
owner’s other contractor who may also be
on the project.

The term project is broader than the term
work, and may involve separate contractors
or the owner’'s own forces. Each separate
contract includes a scope of work that is
unique to that contract.

The term drawings includes more than the
bound set of prints first received by the con-
tractor. Drawings are also found in addenda,
change orders, construction change direc-
tives, minor changes in the work and other
modifications in the work.

The specifications are written descriptions
that qualitatively define the work. It is now
common construction industry practice to
organize the specifications according to the
16 divisions of MASTERFORMAT, a publi-
cation of the Construction Specifications
Institute. Each division is further organized
into a collection of custom sections which
describe the general scope, products to be
used and execution of the particular item of
work, such as cast-in-place concrete. Under
the AIA’s auspices, a library of master spec-
ification sections, known as MASTERSPEC,
is currently published and available on an
annual subscription basis.

10 A201 Commentary



COMMENTS

The project manual is the volume (or vol-
umes) usually assembled for the project
containing those contract documents that
can be bound in book format. It may also
contain other documents, such as bidding
requirements, which are not contract docu-
ments.

Because the contract documents are a col-
laborative effort sometimes involving the
owner, architect and numerous consultants,
there is no inherent order of precedence
among those documents. For instance, a
plan may show a door, a door schedule will
designate the type of door and hardware,
one specification section may specify the
quality of door and another specification
section will specify the quality of hardware.
Collectively, those contract documents are
used to describe that particular work item.
Moreover, a pre-selected order of prece-
dence assumes that one item is more
important than another. For instance,
assuming that the plans are chosen to pre-
vail over the specifications, if the plans did
not show the hinges on the door even
though the specifications required them, the
owner might get a hingeless door. Under
these circumstances, a pre-selected order
of precedence may cause an absurd result.

The contractor is expected to make reason-
able inferences from the contract documents.
When the documents show wall partitions
covered by drywall, for example, it may be
inferred that some reasonable method will
be used to attach the drywall to the underly-
ing framework.

DOCUMENT TEXT

117 THE PROJECT MANUAL

e Project Manual isavolume assem-
bledfor the Work which may include the
bidding requirements, sample forms,
Conditions of the Contract and
Specifications.

1.2 CORRELATIONAND INTENT
THE CONTRACT
DOCUMENTS

121 e intent of the Contract
Documentsis to include al items neces-
sary for the preper execution and com-
pletion of the k by the Contractor.
The Contract Docu
mentary, and what is
shal be as binding asiif r
performance by the Contractor shall be
required only to the extent consistent
with the Contract Documents and rea-
sonably inferable from them as being
necessary to produce the indicated
results.

1.2.2 Organization of the
Specifications into divisions, sections
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DOCUMENT TEXT

and articles, and arrangement of
Drawings shall not control the
Contractor in dividing the Work among
Subcontractors or in establishing the
extent of Work to be performed by any
trade.

1.3 CAPITALIZATION

1.3.1 Terms capitalized in these
General Conditions include tl;;;se’/vmzh/
are (1) specifically defined, ( e titles

of numbered articles and identified refer-
ences to Paragraphs, Subparagraphs and

Clauses in the document or (3) the titles
of other documents published by the
American Institute of Architects.

15 EXECUTION OF
CONTRACT DOCUMENTS

1.5.1 The Contract Documents shall be
signed by the Owner and Contractor. If
either the Owner or Contractor or both
do not sign all the Contract Documents,
the Architect shall identify such
unsigned Documents upon request.

COMMENTS

The contractor is responsible for allocating
portions of the work to the subcontractors
and others, within the limits required by the
contract documents.

In years past, attempts were made by own-
ers and architects to separate different
scopes of work utilizing the specifications.
This produced considerable controversy
and confusion, which was finally resolved by
the construction industry’s adoption of the
16-division organization for specifications
that is not linked to any particular allocation
of work to subcontractors.

The convention of capitalizing defined terms
in AIA Document A201-1997 is not required
to be carried through to other contract doc-
uments that may utilize these definitions.

These unsigned documents might be
included in the contract by reference but not
physically attached to it. If the identity of
such documents becomes an issue, this
provision describes the procedure for
authenticating them.
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COMMENTS

Drawings, specifications and other docu-
ments created by the architect and archi-
tect’s consultants to provide their services
are collectively called “Instruments of
Service.” This term underscores the fact that
these documents, whether in printed or
electronic form, cannot be separated from
the services the architect provides through
them and through other activites on the pro-
ject.

The contractor and the various subcontrac-
tors, sub-subcontractors and suppliers are
given a limited authorization to use such
instruments of service on the project.
Restrictions on their use protect the inter-
ests of the owner, architect and architect’s
consultants, and also serve to protect the
public from harm that may result from their
misapplication.

DOCUMENT TEXT

16 OWNERSHIPAND USE OF
DRAWINGS, SPECIFICATIONS
AND OTHER INSTRUMENTS OF
SERVICE

1.6.1 The Drawings, Specifications and
other documents, including those in elec-
tronic form, prepared by the Architect
and the Architect's consultants are
Instruments of Service through which
the Work to be executed by the
Contractor is described. The Contractor
may retain one record set. Neither the
Contractor nor any Subcontractor, Sub-
subcontractor or material or equipment
supplier shall own or claim a copyright
in the Drawings, Specifications and other
documents prepared by the Architect or
the Architect’s consultants, and unless
otherwise indicated the Architect and the
Architect’s consultants shall be deemed
the authors of them and will retain all
common law, statutory and other
reserved rights, in addition to the copy-
rights. All copies of Instruments of
Service, except the Contractor's record
set, shall be returned or suitably account-
ed for to the Architect, on request, upon
completion of the Work. The Drawings,
Specifications and other documents pre-
pared by the Architect and the
Architect’ s consultants, and copiesthere-
of furnished to the Contractor, arefor use
solely with respect to this Project. They
are not to be used by the Contractor
or any Subcontractor, Sub-subcon-
tractor or material or equipment sup-
plier on other projectsor for additions
to this Project outside the scope of the
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DOCUMENT TEXT

Work without the specific written con-
sent of the Owner, Architect and the
Architect’s consultants. The
Contractor, Subcontractors, Sub-subcon-
tractors and material or equipment sup-
pliers are authorized to use and repro-
duce applicable portions of the
Drawings, Specifications and other doc-
uments prepared by the Architect and the
Architect’s consultants appropriate to
and for use in the execution of their Work
under the Contract Documents. All
copies made under this authorization
shall bear the statutory copyright notice,
if any, shown on the Drawings,
Specifications and other documents pre-
pared by the Architect and the
Architect’ s consultants. Submittal or dis-
tribution to meet official regulatory
requirements or for other purposes in
connection with this Project is not to be
construed as publication in derogation of
the Architect's or Architect’ s consultants
copyrights or other reserved rights.

ARTICLE 2 OWNER

2.1 GENERAL

2.1.1 The Owner isthe person or entity
identified as such in the Agreement and
is referred to throughout the Contract
Documents as if singular in number. The
Owner shall designate in writing a rep-
resentative who shall have express
authority to bind the Owner with respect
to al matters requiring the Owner's
approval or authorization. Except as oth-
erwise provided in Subparagraph 4.2.1,
the Architect does not have such author-
ity. The term "Owner" means the Owner
or the Owner's authorized representative.

COMMENTS

The term owner is used to designate the
party contracting with the construction con-
tractor. That person or entity may or may not
actually own the project. For example, the
owner may be a tenant.

For certain purposes the architect is a rep-
resentative of the owner, but the “owner’s
designated representative” is the person
appointed to serve in that capacity under
Article 2. Provisions requiring approval or
action by the owner’s designated represen-
tative refer to that individual and not to the
architect.

If more than one designated representative
is required, the separate roles and functions
of each individual should be clearly defined
so as to avoid conflicts, gaps and confusion
as to each individual's proper authority to
act on behalf of the owner.
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COMMENTS

Every state with a mechanic’s lien statute
requires filings of liens to state the correct
legal description of the property against
which the lien claim is being asserted. If the
statute is not strictly complied with, the filing
may not be adequate to enforce the lien.
Thus, the lien rights of the contractor, sub-
contractors and sub-subcontractors may
depend on the information required of the
owner under this subparagraph.

Reasonable evidence of the owner’s ability
to finance the project may be a loan com-
mitment letter from an institutional lender, a
governmental appropriation or other equally
convincing documentation. If financial
arrangements will not be concluded prior to
execution of the agreement, a supplemen-
tary condition will be needed to clarify those
exceptional circumstances.

DOCUMENT TEXT

2.1.2 The Owner shall furnish to the
Contractor within fifteen days after
receipt of awritten request, infor mation
necessary and relevant for the
Contractor to evaluate, give notice of
or enforce mechanic'slien rights. Such
information shall include a correct state-
ment of the record legdl title to the prop-
erty on which the Project islocated, usu-
aly referred to as the site, and the
Owner's interest therein.

22 INFORMATION AND
SERVICES REQUIRED OF THE
OWNER

221 The Owner shall, at the written
request of the Contractor, prior to com-
mencement of the Work and theresfter,
furnish to the Contractor reasonable evi-
dence that financial arrangements
have been made to fulfill the Owner's
obligations under the Contract.
Furnishing of such evidence shall be a
condition precedent to commencement
or continuation of the Work. After such
evidence has been furnished, the Owner
shal not materially vary such financial
arrangements without prior notice to the
Contractor.

2.2.3 The Owner shall furnish surveys
describing physical characteristics, legal
limitations and utility locations for the
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site of the Project, and alegal description
of the site. The Contractor shall be
entitled to rely on the accuracy of
information furnished by the Owner
but shall exercise proper precautions
relating to the safe performance of the
Work.

2.24 Information or services required
of the Owner by the Contract Documents

shall be furnished by the Owner with

reasonable promptness. Any other infor-
mation or services relevant to the
Contractor's performance of the Work
under the Owner's control shall be fur-
nished by the Owner after receipt from
the Contractor of a written request for
such information or services.

2.2.5 Unless otherwise provided in the
Contract Documents, the Contractor will
be furnished, free of charge, such copies
of Drawings and Project Manuals as
are reasonably necessary for execution
of the Work.

23 OWNER'SRIGHT TO STOP
THE WORK

2.3.1 If the Contractor fails to cor-
rect Work which is not in accordance
with the requirements of the Contract
Documents as required by Paragraph
12.2 or persistently fails to carry out
Work in accordance with the Contract
Documents, the Owner may issue awrit-
ten order to the Contractor to stop the
Work, or any portion thereof, until the
cause for such order has been eliminated;
however, the right of the Owner to stop
the Work shall not give rise to a duty on
the part of the Owner to exercise this
right for the benefit of the Contractor

COMMENTS

Since the owner retains the surveyor, the
contractor should be able to rely upon the
survey and not have to duplicate this effort
and expense.

This provision makes explicit, with respect
to the owner, that the parties will cooperate
with each other and will not hinder the
other’s work or progress.

Any restrictions on the number of copies of
drawings and project manuals furnished to
the contractor should be stated in the sup-
plementary conditions.

Under the proper circumstances, the owner
may stop the work. In this provision, the
owner’s right to stop work relates specifical-
ly to the contractor’s failure to comply with
the contract documents. This right may be
exercised by the owner or the owner’s des-
ignated representative under Subparagraph
2.1.1.
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Under these circumstances, the owner must
follow a specific procedure before beginning
some or all of the work under this contract.
An initial written notice must be given to the
contractor demanding correction of the
problem. Upon receipt of this notice, the
contractor has seven days to begin and con-
tinue to remedy the matter. If remedial
action has not been undertaken by the end
of this seven-day period, the owner may
give the contractor a second notice. This
notice should state that the owner intends to
carry out the work if the contractor fails to
respond adequately within three days. The
contractor must commence and continue to
correct deficiencies within this three-day
period, but is not required to complete the
work within that time frame. If the contractor
does not commence and continue such
remedial action, the owner may correct the
deficiencies with the owner’s own forces.

A literal interpretation of this article requires
no additional notice beyond the three-day
period. The owner should consider notifying
the contractor immediately before com-
mencing work in order to avoid jurisdictional
disputes at the job site.

Correcting the work is not intended to pre-
clude the owner from pursuing other reme-
dies such as arbitration or legal action for
breach of contract or breach of a warranty.
The owner may also execute a change
order or construction change directive
deducting from the contract sum the cost of
corrections, including compensation for the
architect’s services in this regard.

The architect’s approval is required for all of
the actions described above. The architect
is expected to apply reasonable profession-
al judgment in evaluating the issues as they
occur. The architect may endeavor to obtain
written representations on which to rely.

DOCUMENT TEXT

24 OWNER'SRIGHT TO
CARRY OUT THE WORK

24.1 If the Contractor defaults or
neglects to carry out the Work in
accordance with the Contract
Documents and fails within a seven-day
period after receipt of written notice
from the Owner to commence and con-
tinue correction of such default or
neglect with diligence and promptness,
the Owner may after such seven-day
period give the Contractor a second writ-
ten notice to correct such deficiencies
within a three-day period. If the
Contractor within such three-day period
after receipt of such second notice fails
to commence and continue to correct any
deficiencies, the Owner may, without
prejudice to other remedies the Owner
may have, correct such deficiencies. In
such case an appropriate Change Order
shall be issued deducting from payments
then or thereafter due the Contractor the
reasonable cost of correcting such defi-
ciencies, including Owner’'s expenses
and compensation for the Architect's
additional services made necessary by
such default, neglect or failure. Such
action by the Owner and amounts
charged to the Contractor are both sub-
ject to prior approval of the Architect.
If payments then or thereafter due the
Contractor are not sufficient to cover
such amounts, the Contractor shall pay
the difference to the Owner.

ARTICLE 3 CONTRACTOR

31 GENERAL
3.1.1 The Contractor is the person or
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entity identified as such in the
Agreement and is referred to throughout

the Contract Documents as if singular in Those persons or entities authorized to rep-
number. The term "Contractor" means resent the contractor (such as the construc-
the Contractor or the Contractor's autho- tion superintendent or manager) should be
rized representative. identified to the owner and architect.

18 A201 Commentary



COMMENTS

The contractor is required to report errors
and omissions promptly in order to minimize
the costs of correction.

The contractor is not expected to engage in
a professional review of the architect’s
design. If professional design services are
required of the contractor pursuant to
Subparagraph 3.12.10, review by the con-
tractor’'s design professional is required to
the extent necessary to coordinate such
design professional’s services with those of
the contractor.

As with discovery of errors and omissions,
above, prompt notice is required in order to
minimize the costs of correction.

DOCUMENT TEXT

3.2.2 Any design errors or omissions
noted by the Contractor during this
eview shall be reported promptly to the
itect, but it is recognized that the
review is made in the
ity as a contractor and
not as a licensed design professional
unless otherwise specifically provided
in the Contract Documents. The
Contractor is not required to ascertain
that the Contract Documents are in
accordance with applicable laws,
statutes, ordinances, building codes, and
rules and regulations, but any nonconfor-

mity discovered by or made known to the
Contractor shall be reported promptly to
the Architect.
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3.3 SUPERVISION AND
CONSTRUCTION PROCEDURES
3.3.1 The Contractor shall supervise
and direct the Work, using the
Contractor's best skill and attention. The
Contractor shall be solely responsible for
and have control over construction
means, methods, techniques, sequences
and procedures and for coordinating all
portions of the Work under the Contract,
unless the Contract Documents give
other specific instructions concerning
these matters. If the Contract Documents
give specific instructions concerning
construction means, methods, tech-
niques, sequences or procedures, the
Contractor shall evaluate the jobsite
safety thereof and, except as stated
below, shall be fully and solely responsi-
ble for the jobsite safety of such means,
methods, techniques, sequences or pro-
cedures. If the Contractor determines
that such means, methods, techniques,
sequences or procedures may not be
safe, the Contractor shall give timely
written notice to the Owner and
Architect and shall not proceed with that
portion of the Work without further writ-
ten instructions from the Architect. If the
Contractor is then instructed to proceed
with the required means, methods, tech-
niques, sequences or procedures without
acceptance of changes proposed by the
Contractor, the Owner shall be solely
responsible for any resulting loss or
damage.

COMMENTS

This subparagraph recognizes the expertise
of the contractor, who determines the con-
tract price based upon the particular con-
struction process and sequence contem-
plated.

In the event the contract documents give
specific instructions regarding the construc-
tion process, an exception is recognized in
the area of responsibility for jobsite safety.
Responsibility remains with the contractor
unless the contractor gives timely written
notice of a particular safety concern and is
instructed to proceed as specified.
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The contractor's duty to furnish labor and
materials incorporates the contractor’s right
to perform these services, but this right may
be limited by the owner’s right to stop work
(Paragraph 2.3) or even carry out work
(Paragraph 2.4) if the contractor is failing to
perform adequately.

Substitutions made after execution of the
agreement become changes in the work
and must be made in accordance with
Article 7.

This warranty is a general representation by
the contractor that materials, equipment
and workmanship will conform to good qual-
ity standards and the requirements of the
contract documents. This general warranty
is in addition to, and not in lieu of, any addi-
tional obligations (see Paragraph 12.2 on
Correction of Work) and other warranties,
such as those received from product manu-
facturers and fabricators and forwarded to
the owner by the contractor.

The warranty under Paragraph 3.5 will typi-
cally commence at the date of substantial
completion (see Subparagraph 9.8.4) and
continue through the period of the applica-
ble statute of limitations or repose, whichev-
er is shorter. The one-year correction period
of Paragraph 12.2 is a separate and distinct
obligation of the contractor, and should not
be confused with the contractor's warranty
obligation.

DOCUMENT TEXT

34 LABORAND MATERIALS
3.4.1 Unless otherwise provided in the
Contract Documents, the Contractor
shall provide and pay for labor, materi-
als, equipment, tools, construction
equipment and machinery, water, hest,
utilities, transportation, and other facili-
ties and services necessary for proper
execution and completion of the Work,
whether temporary or permanent and
whether or not incorporated or to be
incorporated in the Work.

3.4.2 TheContractor may make sub-
stitutions only with the consent of the
Owner, after evaluation by the Architect
and in accordance with a Change Order.

35 WARRANTY

3.5.1 The Contractor warrants to the
Owner and Architect that materials and
equipment furnished under the Contract
will be of good quality and new unless
otherwise required or permitted by the
Contract Documents, that the Work will
be free from defects not inherent in the
quality required or permitted, and that
the Work will conform to the require-
ments of the Contract Documents. Work
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not conforming to these requirements,
including substitutions not properly
approved and authorized, may be consid-
ered defective. The Contractor's warran-
ty excludes remedy for damage or defect
caused by abuse, modifications not exe-
cuted by the Contractor, improper or
insufficient maintenance, improper oper-
ation, or normal wear and tear and nor-
mal usage. If required by the Architect,
the Contractor shall furnish satisfactory
evidence as to the kind and quality of
materials and equipment.

36 TAXES

3.6.1 The Contractor shall pay sales,
consumer, use and similar taxes for
theWork provided by the Contractor

received or negotiations concluded,
whether or not yet effective or merely
scheduled to go into effect.

which are legally enacted when bids are‘

3.7 PERMITS, FEESAND
NOTICES

3.7.1 Unless otherwise provided in the
Contract Documents, the Contractor
shall secure and pay for the building per-
mit and other permits and governmental
fees, licenses and inspections necessary
for proper execution and completion of
the Work which are customarily
secured after execution of the
Contract and which are legally required
when bids are received or negotiations
concluded.

3.7.3 It is not the Contractor's
responsibility to ascertain that the

COMMENTS

If the owner is a tax-exempt organization
and intends to have its tax exemption apply
to the contractor’s work, this subparagraph
will need to be modified.

Under Subparagraph 2.2.2, the owner pays
costs associated with approvals and per-
mits obtained before execution of the con-
tract that relate to project feasibility (e.qg.,
zoning, environmental impact, and the like).
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Ordinarily, the contractor does not partici-
pate in the creation of the contract docu-
ments. For this reason, the contractor is not
responsible for their failure to comply with
applicable law (including building codes)
unless the contractor knows of such failure
and fails to report it as required in this sub-
paragraph (see Subparagraph 3.7.4,
below). If the project is the personal resi-
dence of the owner, however, statutes in
some jurisdictions may supersede
Subparagraph 3.7.3 and require the con-
tractor to assume responsibility for compli-
ance with building codes.

Allowances are customarily used as an
accounting device with regard to materials
and equipment whose selection and cost
cannot be determined precisely at the time
the original bid or proposal is submitted.
This could occur because the finish or level
of quality has not been finally selected or
because of variations expected to occur
after bidding.

The owner has the right to decide who shall
supply items covered by allowances. The
contractor, however, is not required to
employ persons or entities to whom it rea-
sonably objects. Once employed, subcon-
tractors under this provision have an identical
status to those selected directly by the con-
tractor.

DOCUMENT TEXT

Contract Documents ar e in accor dance
with applicable laws, statutes, ordi-
nances, building codes, and rules and
regulations. However, if the Contractor
observes that portions of the Contract
Documents are at variance therewith, the
Contractor shall promptly notify the
Architect and Owner in writing, and nec-
essary changes shall be accomplished by
appropriate Modification.

38 ALLOWANCES
3.8.1 The Contractor shall include in
the Contract Sum all allowances stated in
Contract Documents. Items covered
by allowances shall be supplied for such
amounts and by such persons or entities
as the Owner may direct, but the
Contractor shall not be required to
employ persons or entities to whom the
Contractor has reasonable objection.

3.8.2 Unless otherwise provided in the
Contract Documents:

2 Contractor's costs for unload-
ing and handling at the site, labor,
installation costs, overhead, profit and
other expenses contemplated for stated
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allowance amounts shall be included
in the Contract Sum but not in the
allowances;

39 SUPERINTENDENT

3.9.1 The Contractor shal employ a
competent superintendent and nec
sary assistantswho shall bein atten
at the Project site during perfor
the Work. The superintendent shall rep-
resent the Contractor, and communica-
tions given to the superintendent shall be
as binding as if given to the Contractor.
Important communications shall be con-
firmed in writing. Other communications
shall be similarly confirmed on written
request in each case.

3.10 CONTRACTOR'S
CONSTRUCTION SCHEDULES
3.10.1 The Contractor, promptly after
being awarded the Contract, shall pre-
pare and submit for the Owner's and
Architect's information a Contractor's
construction schedule for the Work. The
schedule shall not exceed time limits
current under the Contract Documents,
shall be revised at appropriate intervals

COMMENTS

The contractor’s overhead costs—those not
specifically attributable to the items covered
by the allowance—are excluded from the
allowance, but are to be included in the con-
tract sum. For example, if it is known that
1,000 square yards of carpet must be
installed, costs for unloading and handling,
installation and other expenses can be cal-
culated. Given the allowance amount, over-
head and profit can also be calculated. All of
those elements are already included in the
contract sum. The only unknown is the cost
of the carpet itself, and that is the allowance
figure.

A superintendent cannot build a project
alone, but an incompetent superintendent
can single-handedly ruin one. For that rea-
son, the owner and architect must insist that
the contractor be a competent and experi-
enced superintendent. As obvious as this
might seem, contractors, construction man-
agers and program managers who broker
projects and use skeletal staffing are often
the one’s most likely to ignore the impor-
tance of the superintendent’s function, leav-
ing a project’s details to their subcontractors
or to the architect.

The contractor’s construction schedule is for
the information of the owner and architect
rather than for their approval. This is consis-
tent with the concept that the contractor is
solely responsible for the sequence and
progress of the work.

Division 1 of the specifications may specify
the number of days allowed to prepare the
schedule, its format or specific data
required to demonstrate a realistic, expedi-
tious plan for completing the work within the
parameters of the contract documents.
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The architect has the right to approve or dis-
approve of the contractor’s planned sched-
ule of submittals. This gives the architect
and contractor the opportunity to agree on
and coordinate their respective roles with
the timing of submittals so as to allow time
for adequate review.

The contractor, as the party responsible for
the actual construction, is in the best posi-
tion to prepare a permanent record of the
project for ultimate submittal through the
architect to the owner. This record consists
of record documents, and the detailed
requirements for them should be included in
the technical sections of division 1 of the
specifications.

Shop drawings are not generic and should
not simply be preprinted manufacturers’ dia-
grams.

DOCUMENT TEXT

3.10.2 The Contractor shall prepare and
keep current, for the Architect's
approval, a schedule of submittals
which is coordinated with the
Contractor's construction schedule and
allows the Architect reasonable time to
review submittals.

311 DOCUMENTSAND
SAMPLESAT THE SITE

3.11.1 The Contractor shall maintain at
the site for the Owner one record copy of
the Drawings, Specifications, Addenda,
Change Orders and other Modifications,
in good order and marked currently to
record field changes and selections
made during construction, and one
record copy of approved Shop
Drawings, Product Data, Samples and
similar required submittals. These shall
be available to the Architect and shall be
delivered to the Architect for submittal to
the Owner upon compl etion of the Work.

3.12 SHOP DRAWINGS,
PRODUCT DATA AND SAMPLES
3.12.1 Shop Drawings are drawings,
diagrams, schedules and other data spe-
cially prepared for the Work by the
Contractor or a Subcontractor, Sub-sub-
contractor, manufacturer, supplier or dis-
tributor to illustrate some portion of the
Work.

3.12.2 Product Data are illustrations,
standard schedules, performance
charts, instructions, brochures, dia-
gramsand other information furnished
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by the Contractor to illustrate materials— |
or equipment for some portion of the
Work.

3.12.4 Shop Drawings, Product Data,

Samples and similar submittals are
not Contract Documents. The purpose
of their submittal is to demonstrate for
those portions of the Work for which
submittals are required by the Contract
Documents the way by which the
Contractor proposes to conform to the
information given and the design con-
cept expressed in the Contract
Documents. Review by the Architect is
subject to the limitations of
Subparagraph 4.2.7. Informational sub-
mittals upon which the Architect is not
expected to take responsive action may
be so identified in the Contract
Documents. Submittals which are not
required by the Contract Documents
may be returned by the Architect
without action.

3.12.5 The Contractor shall review for

compliance  with the  Contract
Documents, approve and submit to the
Architect Shop Drawings, ct Data,
Samples and similar submittals required
by the Contract Documents with reason-
able promptness and in such sequence as
to cause no delay in the Work or in the
activities of the Owner or of separate
contractors. Submittals which are not
marked as reviewed for compliance with
the

COMMENTS

Product data are usually taken from cata-
logs and other materials supplied by manu-
facturers for their standard products.
Generally, they are not specially prepared
for the project, but are often marked to high-
light the specific model or style of product
that will be used on the project.

Administrative procedures for handling
these submittals should be included in divi-
sion 1 of the specifications.

The purpose of these submittals is to illus-
trate how the contractor intends to imple-
ment the architect’'s design. Because the
owner may not have the opportunity to
agree with changes incorporated into shop
drawings, product data or samples, the sub-
mittals from the contractor to the architect
cannot represent the mutual agreement of
the parties to the same degree as the con-
tract documents.

Occasionally, shop drawings, product data,
samples or other submittals will be sent to
the architect as a matter of routine even
though the contract documents do not
require them. In that event, an architect is
not obliged to review or take other action
with regard to them.

The contractor is to assemble shop draw-
ings and other required submittals from
subcontractors and others, coordinate and
review the submittals and, if they are found
to be proper, mark them “approved” before
submitting them to the architect.
Subcontractors, sub-subcontractors and
others should not send submittals directly to
the architect.
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The owner’'s agreement with the contractor
is based upon mutual agreement as memo-
rialized in the contract documents. Shop
drawings, product data, samples and other
submittals do not modify that agreement. To
avoid confusion, the contractor and archi-
tect are required to document any intended
change in the contract documents which
results from the shop drawing process.

DOCUMENT TEXT

3.12.8 The Work shall be in accordance
with approved submittals except that the
Contractor shall not be relieved of
responsibility for deviations from
requirements of the Contract
Documents by the Architect's
approval of Shop Drawings, Product
Data, Samples or similar submittals
unless the Contractor has specifically
informed the Architect in writing of such
deviation at the time of submittal and (1)
the Architect has given written approval
to the specific deviation as a minor
change in the Work, or (2) a Change
Order or Construction Change Directive
has been issued authorizing the devia-
tion. The Contractor shall not be relieved
of responsibility for errors or omissions
in Shop Drawings, Product Data,
Samples or similar submittals by the
Architect's approval thereof.

3.12.9 The Contractor shall direct spe-
cific attention, in writing or on resubmit-
ted Shop Drawings, Product Data,
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Samples or similar submittals, to revi-
sions other than those requested by
the Architect on previous submittals.
In the absence of such written notice the
Architect's approval of a resubmission
shall not apply to such revisions.

3.12.10 The Contractor shall not be
required to provide professiona services
which constitute the practice of architec-
ture or engineering unless such services
are specifically required by the
Contract Documents for a portion of
the Work or unless the Contractor
needsto provide such servicesin order
to carry out the Contractor'sresponsi-
bilities for construction means, meth-
ods, techniques, sequences and proce-
dures. The Contractor shall not be
required to provide professiona services
in violation of applicable law. If profes-
sional design servicesor certifications by
a design professional related to systems,
materials or equipment are specifically
required of the Contractor by the
Contract Documents, the Owner and
the Architect will specify all perfor-
mance and design criteria that such
services must satisfy. The Contractor
shall cause such services or certifications
to be provided by a properly licensed
design professional, whose signature
and seal shall appear on all drawings,
calculations, specifications, certifica-
tions, Shop Drawings and other submit-
tals prepared by such professional. Shop
Drawings and other submittals related to
the Work designed or certified by such
professional, if prepared by others, shall
bear such professional's written
approval when submitted to the
Architect. The Owner and the Architect
shall be entitled to rely upon the adequa-

COMMENTS

If a submittal has been returned to the con-
tractor for correction and resubmission, it is
likely that the architect will check only previ-
ously noted items to see if they have been
corrected. Therefore, this provision requires
the contractor to call specific attention to
other changes, if any, from the previous
submission. The architect can then quickly
review such new information.

Design services may only be required of the
contractor if such requirements are con-
tained in the contract documents, either
specifically (in the form of performance
specifications, for example) or as part of the
contractor's responsibility for construction
means and methods.

Such requirements are often referred to as
"design delegation,” but the architect has no
contractual relationship with the contractor
and cannot delegate to the contractor. What
takes place is, in fact, a form of design allo-
cation by the owner, who can realize sub-
stantial savings through the adaptation by
the contractor of standard sub-assemblies.
For example, the routing of sprinkler sys-
tems is usually handled by the contractor,
who is then free to select the most econom-
ical method to install the system and to inte-
grate it into other building components.

While such criteria will commonly be devel-
oped by the architect or architect's consul-
tants, the owner or outside consultants of
the owner may also be involved.

The person providing design services on
behalf of the contractor must be licensed in
the jurisdiction in which the project is locat-
ed.
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Submittals relating to work designed or cer-
tified by an architect or engineer retained on
behalf of the contractor must be approved
by that professional, just as the architect
approves submittals relating to the archi-
tect's own work.

DOCUMENT TEXT

cy, accuracy and completeness of the ser-
vices, certifications or approvals per-
formed by such design professionals,
provided the Owner and Architect have
specified to the Contractor all perfor-
mance and design criteria that such ser-
vices must satisfy. Pursuant to this
Subparagraph 3.12.10, the Architect will
review, approve or take other appropriate
action on submittals only for the limited
purpose of checking for conformance
with information given and the design
concept expressed in the Contract
Documents. The Contractor shall not be
responsible for the adequacy of the per-
formance or design criteria required by
the Contract Documents.
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3.16 ACCESSTO WORK

3.16.1 The Contractor shall provide the
Owner and Architect access to the Work
in preparation and progress wherever
located.

3.17 ROYALTIES, PATENTSAND
COPYRIGHTS

3.17.1 The Contractor shall pay all roy-
alties and license fees. The Contractor
shall defend suits or claims for infringe-

This includes work in progress at locations
other than the project site.

ment of copyrights and patent rights and Royalties and license fees are part of the
shall hold the Owner and Architect cost of construction and are thus properly
harmless from loss on account thereof, included in the contract sum.

but shal not be responsible for such
defense or loss when a particular design,
process or product of a particular manu-
facturer or manufacturers is required by
the Contract Documents or where the
copyright violations are contained in
Drawings, Specifications or other docu-
ments prepared by the Owner or
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In many jurisdictions, anti-indemnification
statutes limit the validity and enforceability
of indemnification provisions in contracts.
Most prohibit only broad-form indemnifica-
tion (requiring indemnification for the indem-
nitee's sole negligence). This subparagraph
contains a narrow-form of indemnification,
under which the indemnitor's obligation only
covers the indemnitee's losses to the extent
caused by the indemnitor or one for whose
acts the indemnitor is responsible. The
statutes and the courts' interpretations of
surety provisions vary, and for this reason
Subparagraph 3.18.1 should be reviewed by
legal counsel.

Many losses which might otherwise give
rise to claims for indemnification are cov-
ered by Project Management Protective
Liability insurance, if such a policy is in
effect for the project.

This provision does not cover injury or dam-
age to the work itself nor does it cover a
claim by the owner that the contractor has
failed to construct the building according to
the contract documents.

The contractor's obligation to indemnify is
triggered by an act or omission of the con-
tractor or one of the contractor's agents or
employees, and covers the indemnitee's
loss only to the extent that it was caused by
such act or omission. This is comparative
fault language: for example, if the indemni-
tee and all other third parties are found to be
20 percent responsible, the contractor's
obligation to indemnify would extend to 80
percent of the loss.

In some jurisdictions, indemnification may
also be available under applicable law. This
sentence makes it clear that Paragraph 3.18
is not meant to limit such relief.

DOCUMENT TEXT

3.18 INDEMNIFICATION

3.18.1 To thefullest extent permitted by
law and to the extent claims, damages,
losses or expenses are not covered by
Project Management Protective
Liability insurance purchased by the
Contractor in accordance with
Paragraph 11.3, the Contractor shall
indemnify and hold harmless the Owner,
Architect, Architect's consultants, and
agents and employees of any of them
from and against claims, damages, |oss-
es and expenses, including but not limit-
ed to attorneys fees, arising out of or
resulting from performance of the Work,
provided that such clam, damage, loss
or expense is attributable to bodily
injury, sickness, disease or death, or to
injury to or destruction of tangible prop-
erty (other than the Work itself), but
only to the extent caused by the negli-
gent acts or omissions of the
Contractor, a Subcontractor, anyone
directly or indirectly employed by
them or anyone for whose acts they
may be liable, regardless of whether or
not such claim, damage, loss or expense
Is caused in part by a party indemnified
hereunder. Such obligation shall not be
construed to negate, abridge, or
reduce other rights or obligations of
indemnity which would otherwise
exist asto a party or person described
in this Paragraph 3.18.

3.18.2 In claims against any person or
entity indemnified under this Paragraph
3.18 by an employee of the Contractor, a
Subcontractor, anyone directly or indi-
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rectly employed by them or anyone for
whose acts they may be liable, the
indemnification obligation under
Subparagraph 3.18.1 shall not be lim-
ited by a limitation on amount or type
of damages, compensation or benefits
payable by or for the Contractor or a
Subcontractor under workers com-
pensation acts, disability benefit acts
or other employee benefit acts.

ARTICLE 4 ADMINISTRATION OF
THE CONTRACT

41  ARCHITECT

an entity lawfully practicing architecture
identified as such in the Agreement and
is referred to throughout the Contract
Documents as if singular in number. The
term "Architect" means the Architect or
the Architect's authorized representative.

4.1.2 Duties, responsibilities and limita-
tions of authority of the Architect as set
forth in the Contract Documents shall
not be restricted, modified or extended
without written consent of the Owner,
Contractor and Architect. Consent
shall not be unreasonably withheld.

COMMENTS

It is not unusual for an injured worker to
seek redress from the owner or architect,
since statutory compensation awards are
typically rather low. This subparagraph
makes it clear that such compensation
awards should not be construed to limit the
contractor's indemnity obligation to the pay-
ment of statutory compensation in the event
the owner or architect is found liable for
accidents due to the contractor's negli-
gence.

In most states, the title architect may only
be used by persons lawfully licensed to
practice architecture in that state, and by
entities controlled by such persons. The
form of such entities (for example, corpora-
tions) may be restricted as well.

Ordinarily, the related owner-architect
agreement requires the architect to provide
administration of the construction contract
as set forth in AIA Document A201-1997. A
change in contract administration services
would thus require modification of the
owner-architect agreement as well.

32

A201 Commentary



COMMENTS

The word administration is not intended to
imply that the architect either supervises or
directs the construction effort.

If, under the owner-architect agreement, the
architect will not be providing full construc-
tion contract administration as described in
this article and elsewhere in AIA Document
A201-1997, the relevant provisions must be
modified accordingly.

The architect’s duty to provide administra-
tion of the construction contract terminates
when final payment to the contractor is due
(whether or not it is actually made on time),
unless the owner chooses to retain the
architect’s services during the one-year cor-
rection period.

The architect is not the general agent of the
owner. The architect's powers are those
enumerated in the contract documents, and
the contractor should not rely on actions of
the architect beyond the scope of those
powers.

DOCUMENT TEXT

42 ARCHITECT'S
ADMINISTRATION OF THE
CONTRACT

4.2.1 The Architect will provide admin-
istration of the Contract as described in
the Contract Documents, and will be
an Owner's representative (1) during
construction, (2) until final payment is
due and (3) with the Owner's concur-
rence, fromtime to time during the one-
iod for correction of Work
ibed in Paragraph 12.2. The
rchitect will have authority to act on
behalf of the Owner only to the extent
provided in the Contract Documents,
unless otherwise modified in writing in
accordance with other provisions of the
Contract.
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DOCUMENT TEXT

4.2.2 TheArchitect, as arepresentative
of the Owner, will visit the site at inter-
vals appropriate to the stage of the
Contractor’s operations (1) to become
generally familiar with and to keep the
Owner informed about the progress
and quality of the portion of the Work
completed, (2) to endeavor to guard
the Owner against defects and defi-
ciencies in the Work, and (3) to deter -
mine in general if the Work is being
performed in a manner indicating that
the Work, when fully completed, will
be in accordance with the Contract
Documents. However, the Architect will
not be required to make exhaustive or
continuous on-site inspections to check
the quality or quantity of the Work. The
Architect will neither have control
over or charge of, nor be responsible
for, the construction means, methods,
techniques, sequences or procedures,
or for the safety precautions and pro-
grams in connection with the Work,
since these are solely the Contractor's
rights and responsibilities under the
Contract Documents, except as provid-
ed in Subparagraph 3.3.1.

COMMENTS

This requirement does not imply any defi-
nite time interval between site visits.
Instead, intervals are related to project
requirements, as determined by the archi-
tect in the architect’s professional judgment.
The architect's professional judgment is
also the gauge of the number of visits
required, unless a specific number is stated
in the owner-architect agreement.

The architect is not required to be at the site
full-time or to make detailed inspections,
and in any case is not empowered to direct
the contractor’'s workers or subcontractors.
Site visits are intended to permit review of
the contractor's work and to give the archi-
tect a basis for reporting to the owner.

Historial note. The eighth edition of A201
(1961) deleted the term supervision, which
had been misinterpreted by certain courts,
and clarified the architect’s role by using the
term observation.

This language underscores the statement of
the contractor's responsibilities in
Subparagraph 3.3.1 and reinforces the
dividing line between the contractor’s
responsibilities and those of the architect. A
clear allocation of responsibility is in the
interests of all participants in the construc-
tion project. Note, however, that the archi-
tect must take care not to alter this division
of responsibility through conduct—for exam-
ple, by giving instructions to the contractor’s
employees at the site regarding safety pro-
cedures.

Specific instructions in the contract docu-
ments regarding construction means, meth-
ods, techniques, sequences or procedures
trigger an exception contained in
Subparagraph 3.3.1, under which the con-
tractor is required to perform an evaluation
of jobsite safety.
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COMMENTS

Only work that conforms to the require-
ments of the contract documents and the
representations on the application will be
certified for payment. This involves the
architect’s professional determination and
goes beyond merely transmitting applica-
tions for payment to the owner.

The authority to reject work is one of the
principal means at the architect’s disposal
for guarding the owner against defects and
deficiencies in the contractor’s work. Other
means are the authority to require special
testing and inspections under
Subparagraph 13.5.4, and the authority to
withhold or nullify certification for payment
under Subparagraph 9.5.1. Note that while
the architect has authority to reject work,
only the owner may order the contractor to
stop work under Subparagraph 2.3.1.

Historical note. Due to legal interpretations
that were widely believed to subject archi-
tects to unwarranted liability, a provision
allowing the architect to stop the work was
deleted in the twelfth edition of A201 (1970).
That provision previously enabled the archi-
tect to prevent construction of further defec-
tive work by ordering the contractor to stop
working. However, some courts determined
that such a right implied a duty of the archi-
tect to anticipate defects in construction that
might subsequently result in injury, and to
use this power to stop the work before that
happened. This was contrary to the intend-
ed result that the contractor be solely
responsible for safety at the site.

DOCUMENT TEXT

4.2.5 Based on the Architect's evaua-
tions of the Contractor's Applications for
Payment, the Architect will review and

ertify the amounts due the
Contractor and will issue Certificates
for Payment in such amounts.

.2.6 The Architect will have authority
oregect Work that does not conform to
the Contract Documents. Whenever the
Architect considersit necessary or advis-
able, the Architect will have authority to
require inspection or testing of the Work
in accordance with Subparagraphs
13.5.2 and 13.5.3, whether or not such
Work is fabricated, installed or complet-
ed. However, neither this authority of the
Architect nor a decision made in good
faith either to exercise or not to exercise
such authority shall give riseto aduty or
responsibility of the Architect to the
Contractor, Subcontractors, material and
equipment suppliers, their agents or
employees, or other persons or entities
performing portions of the Work.
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DOCUMENT TEXT

4.2.7 The Architect will review and
approve or take other appropriat

action upon the Contractor's submittals
such as Shop Drawings, Product Data
and Samples, but only for the limited
purpose of checking for conformanc

with information given and the design
concept expressed in the Contract
Documents. The Architect's action will
be taken with such reasonable prompt-
ness as to cause no delay in the Work
or in the activities of the Owner,
Contractor or separate contractors,
while allowing sufficient time in th

Architect's professional judgment to
permit adequate review. Review of
such submittals is not conducted for the
purpose of determining the accuracy and
completeness of other details such as
dimensions and quantities, or for sub-
stantiating instructions for installation or
performance of equipment or systems,
all of which remain the responsibility of
the Contractor as required by the
Contract Documents. The Architect's
review of the Contractor's submittals
shal not relieve the Contractor of the
obligations under Paragraphs 3.3, 3.5
and 3.12. TheArchitect's review shall not
constitute approval of safety precautions
or, unless otherwise specifically stated
by the Architect, of any construction
means, methods, techniques, sequences
or procedures. The Architect's approval
of a specific item shall not indicate
approva of an assembly of which the
item is a component.

COMMENTS

Appropriate action may include instructions
to correct a submittal and resubmit it.

In a letter of transmittal accompanying a
return of shop drawings to the contractor, or
on the shop drawing stamp, the architect
might point out that review and approval of
shop drawings, product data or samples
does not indicate approval of changes in the
contract sum or contract time. These
changes can be authorized only as provided
in Article 7, Changes in the Work.

Shop drawings, product data and samples
are not contract documents. They represent
the contractor’s intentions for implementing
the requirements of the contract documents.
Architects, therefore, review them only for
the limited purposes stated.

No specific interval is established within
which the architect must review and act on
submittals. The important factors to be bal-
anced are “with such reasonable prompt-
ness as to cause no delay” and “while allow-
ing sufficient time...to permit adequate
review.” Prompt review by the architect helps
avoid claims for delay under Paragraph 8.3.

36 A201 Commentary



COMMENTS

Inspections are distinct from normal site vis-
its. The inspections described here are the
only ones the architect performs unless oth-
ers are specifically provided for in the con-
tract documents, required pursuant to
Subparagraph 13.5.1, or otherwise agreed
to by the owner and architect.

Final completion and final payment are cov-
ered in Paragraph 9.10.

The exhibit should not expand the archi-
tect’s responsibilities unless the owner-
architect agreement is appropriately modi-
fied.

Because the architect has prepared the
drawings and specifications, has participat-
ed in preparation of the other contract doc-
uments, and is actively engaged in adminis-
tering the construction contract, the archi-
tect is uniquely qualified to render initial
decisions on the requirements of the con-
tract.

The 15-day period stated here should not
be confused with the time periods applica-
ble to the architect’'s decisions on claims
(see Subparagraphs 4.4.1 and 4.5.1).

DOCUMENT TEXT

4.2.9 The Architect will conduct inspec-
tions to determine the date or dates of
Substantial Completion and the date
of final completion, will receive and
forward to the Owner, for the Owner's
review and records, written warranties
and related documents required by the

Contract and assembled by the
Contractor, and will issue a final
ertificate for Payment upon compli-
ance with the requirements of the
Contract Documents.

4.2.10 If the Owner and Architect agree,
the Architect will provide one or more
project representatives to assist in carry-
ing out the Architect's responsibilities at
the site. The duties, responsibilities and
limitations of authority of such project
representatives shall be as set forth in an
exhibit to be incorporated in the
Contract Documents.

\4.2.11 The Architect will interpret and
decide matters concerning perfor-
mance under, and requirements of, the
Contract Documents on written request
of either the Owner or Contractor. The
Architect's response to such requests will
be made in writing within any time lim-
its agreed upon or otherwise with rea-
sonable promptness. If no agreement is
made concerning the time within which
interpretations required of the Architect

shal be furnished in compliance with
this Paragraph 4.2, then delay shall not

e recognized on account of failure by
the-Architect to furnish such interpreta-
tions ~until 15 days after written
request is made for them.
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DOCUMENT TEXT COMMENTS

In most jurisdictions, the law provides for
such immunity even in the absence of this
language.

4.2.12 Interpretations and decisions of
the Architect will be consistent with the
intent of and reasonably inferable from
the Contract Documents and will be in
writing or in the form of drawings.
When making such interpretations
and initial decisions, the Architect will
endeavor to secure faithful perfor-
mance by both Owner and
Contractor, will not show partiality to
either and will not beliable for results
of interpretations or decisions so ren-
dered in good faith.

The word initiated underscores the fact that
notice of a claim need not contain all the
information pertaining to the claim.

4.3.2 Time Limits on Claims,/Claims
by either party must be initiated within
21 days after occurrence of the event giv-
ing rise to such Claim or within 21 days
after the claimant first recognizes the
condition giving rise to the Claim,
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COMMENTS

This is intended to mitigate damages that
might otherwise be waived by both parties
because it avoids the expense of shutting
down the project and later restarting it. The
exceptions cover situations justifying sus-
pension or termination.

This covers physical conditions not specifi-
cally addressed in the contract documents,
but those that differ materially from condi-
tions that might reasonably be assumed to
exist at the site. For example, the actual
bedrock encountered may fracture much
more readily than is typical and expected for
that type of rock, or a concealed structure
may include iron connections when only
wood joints were expected. If deviation is
material to the required work, a claim would
be allowable.

The observing party must give notice before
disturbing the conditions and within 21 days
of first observing them in order to give the
architect the opportunity to investigate the
conditions.

Changed conditions may result in either an
increase or decrease in the contract sum or
contract time. Owners as well as contractors
may take advantage of these provisions if
circumstances so warrant.

DOCUMENT TEXT

whichever is later. Claims must be initi-
ated by written notice to the Architect
and the other party.

4.3.3 Continuing Contract
Performance. Pending final resolution
of a Claim except as otherwise agreed in
writing or as provided in Subparagraph
9.7.1 and Article 14, the Contractor shall
proceed diligently with performance of
the Contract and the Owner shall contin-
ue to make payments in accordance with
the Contract Documents.

434 Claims for Concealed or
Unknown Conditions. If conditions are
encountered at the site which are (1) sub-
surface or otherwise concealed physical
conditions which differ materially from
those indicated in the Contract
Documents or (2) unknown physical
conditions of an unusual nature, which
differ materially from those ordinarily
found to exist and generally recognized
as inherent in construction activities of
the character provided for in the Contract
Documents, then notice by the observing
party shall be given to the other party
promptly before conditions are dis-
turbed and in no event later than 21
days after first observance of the con-
ditions. The Architect will promptly
investigate such conditions and, if they
differ materially and cause an increase or

decrease in the Contractor's cost of, or
time required for, performance of any
part of the Work, will recommend an
equitable adjustment in the Contract
Sum or Contract Time, or both. If the
Architect determines that the conditions
at the site are not materially different
from those indicated in the Contract
Documents and that no change in the
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DOCUMENT TEXT

terms of the Contract is justified, the
Architect shall so notify the Owner and
Contractor in writing, stating the rea-
sons. Claims by either party in opposi-
tion to such determination must be made
within 21 days after the Architect has
given notice of

4.3.7 Claimsfor Additional Time

4.3.7.1 If the Contractor wishes to make
Claim for an increase in the Contract
Time, written notice as provided herein
shall be given. The Contractor's Claim
shall include an estimate of cost and of
probable effect of delay on progress of
the Work. In the case of a continuing
delay only one Claim is necessary.

COMMENTS

Only delays impacting the critical path of the
work entitles the contractor to additional
time.

A delay can be continuing even if it is inter-
rupted from time to time, provided it origi-
nates from the same cause.
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COMMENTS

In general, this may be done through the
records of the National Oceanographic and
Atmospheric Administration (NOAA). For
example, four days of rain could make the
site impassable and unworkable for seven
days, or it could be irrelevant if all work is
under cover.

Unit prices are normally quoted in relation to
anticipated quantities.

By waiving claims for consequential dam-
ages, the owner and contractor limit them-
selves to direct damages. This eliminates
some of the incentive to escalate claims and
may encourage settlement. Other contracts
on the project (such as the owner-architect
agreement and the subcontracts) should
include similar provisions so that other par-
ties are not targeted for receipt of claims
waived between the owner and contractor.

DOCUMENT TEXT

4.3.7.2 If adverse weather conditions are
the basis for a Claim for additional time,
such Claim shal be documented by
data substantiating that weather condi-
tions were abnormal for the period of
time, could not have been reasonably
anticipated and had an adverse effect on
the scheduled construction.

4.3.9 If unit prices are stated in the
Contract Documents or subsequently
agreed upon, and if quantities originally
contemplated are materially changed in
a proposed Change Order or
Construction Change Directive so that
application of such unit prices to quanti-
ties of Work proposed will cause sub-
stantial inequity to the Owner or
Contractor, the applicable unit prices
shall be equitably adjusted.

4.3.10 Claims for Consequential
Damages. The Contractor and Owner
waive Claims against each other for
consequential damages arising out of
or relating to this Contract. This mutu-
al waiver includes:
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DOCUMENT TEXT

44  RESOLUTION OF CLAIMS
AND DISPUTES

4.4.1 Decison of Architect. Claims,
including those alleging an error or
omission by the Architect but excluding
those arising under Paragraphs 10.3
through 10.5, shall bereferred initially
to the Architect for decision. An initial
decision by the Architect shall be
required as a condition precedent to
mediation, arbitration or litigation of all
Claims between the Contractor and
Owner arising prior to the date final
payment is due, unless 30 days have
passed after the Claim has been referred
to the Architect with no decision having
been rendered by the Architect. The
Architect will not decide disputes
between the Contractor and persons or
entities other than the Owner.

COMMENTS

Generally, all claims must be referred to the
architect first—even if they involve alleged
errors or omissions of the architect. The
architect, who is actively engaged in admin-
istering the construction contract, is unique-
ly positioned to render initial decisions on
claims. An exception is made for claims hav-

ing to do with hazardous materials.
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COMMENTS

Depending on the nature and magnitude of
a claim against the contractor, it is possible
that the surety would be willing and able to
step in to help the contractor resolve the
problem. This may help to mitigate potential
damages to everyone’s benefit. No commu-
nications to the surety should occur without
consultation with the owner’s legal counsel.

DOCUMENT TEXT

4.4.2 The Architect will review Claims
and within ten days of the receipt of the
Claim take one or more of the following
actions. (1) request additional support-
ing data from the claimant or a response
with supporting data from the other
party, (2) reject the Claim in whole or in
part, (3) approve the Claim, (4) suggest a
compromise, or (5) advise the parties
that the Architect is unable to resolve
the Claim if the Architect lacks suffi-
cient information to evaluate the mer -
itsof the Claim or if the Architect con-
cludesthat, in the Architect's sole dis-
cretion, it would be inappropriate for
the Architect to resolve the Claim.
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DOCUMENT TEXT

445 The Architect will approve or
reject Claims by written decision, which
shall state the reasons therefore and
which shall notify the parties of any
change in the Contract Sum or Contract
Time or both. The approval or regjection
of a Claim by the Architect shall be final
and binding on the parties but subject to
mediation and arbitration.

4.4.6_When a written decision of the
Architect stat the decision is
final but subject to mediation i
tration and (2) a demand for arbitration
of a Clam covered by such decision
must be made within 30 days after the
date on which the party making the
demand receives the final written deci-
sion, then failure to demand arbitration
within said 30 days period shall result in
the Architect's decision becoming final
and binding upon the Owner and
Contractor. If the Architect renders a
decision after arbitration proceedings
have been initiated, such decision may
be entered as evidence, but shal not
supersede arbitration proceedings unless
the decision is acceptable to all parties
concerned.

4.4.8 If aClaim relates to or is the sub-
ject of a mechanic's lien, the party
asserting such Claim may proceed in
accordance with applicable law to

COMMENTS

Note the exception stated in Subparagraph
4.2.13 and reiterated in Subparagraphs
4.5.1 and 4.6.1: the architect’s decisions on
matters relating to aesthetic effect are not
subject to mediation and arbitration.

This clause establishes a mechanism for
limiting the time within which the architect’s
decision may be appealed to arbitration. If
the written decision so provides, the parties
have only 30 days to demand arbitration on
the claim or controversy following the archi-
tect’'s decision. Under these circumstances,
if no demand for arbitration has been made
within the specified time, the architect’s
decision becomes final and binds the owner
and contractor without further opportunity
for appeal.

Lien notice and filing deadlines may be
complied with regardless of the stage in the
claim process.
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COMMENTS

Mediation may be thought of as assisted
negotiation. A neutral mediator endeavors
to assist the parties in reaching a settle-
ment, but has no authority to impose a set-
tlement.

The architect’s decision on a claim is imme-
diately subject to mediation. Mediation of a
claim may also be requested if 30 days have
passed with no decision by the architect.

Copies of the rules are available from
regional offices of the American Arbitration
Association or from the national office in
New York City.

The mediation and arbitration provisions are
drafted so as to work independently of one
another. If Paragraph 4.6 is deleted, the stay
provided for in Subparagraph 4.5.2 applies
to litigation.

DOCUMENT TEXT

comply with the lien notice or filing
deadlines prior to resolution of the

45 “MEDIATION

45.1 Any Claim arising out of or relat-
ed to the Contract, except Claims relat-
ing to aesthetic effect and except those
waived as provided for in Subparagraphs
4.3.10, 9.10.4 and 9.10: , after ini-
tial decision by the Architect or 30
days after submission of the Claim to
theArchitect, be subject to mediation as

a condition precedent to arbitration or
the institution of legal or equitable pro-
ceedings by either party.

45.2 The parties shall endeavor to
resolve their Claims by mediation which,
unless the parties mutually agree other-
wise, shall be in accordance with the
| Construction Industry Mediation
Rules of the American Arbitration
Association currently in effect. Request
for mediation shall be filed in writing
with the other party to the Contract and
with  the American Arbitration
Association. The request may be made
concurrently with the filing of a demand
for arbitration but, in such event, media-

\t@hrall proceed in advance of arbitra-
tion or legal or equitable proceedings,
which shall be stayed pending mediation
for a period of 60 days from the date of
filing, unless stayed for a longer period

by agreement of the parties or court
order.
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DOCUMENT TEXT

46 ARBITRATION

46.1 Any Clam arising out of or
related to the Contract, except Claims
relating to aesthetic effect and except
those waived as provided for in
Subparagraphs 4.3.10, 9.10.4 and 9.10.5,
shall, after decision by the Architect or
30 days after submission of the Claim to
the Architect, be subject to arbitration!
Prior to arbitration, the parties shal
endeavor to resolve disputes by media-
tion in accordance with the provisions of
Paragraph 4.5.

4.6.2 Claims not resolved by media-
tion shall be decided by arbitration
which, unless the parties mutually
agree otherwise, shall be in accordance
with  the Construction Industry
Arbitration Rules of the American
Arbitration Association currently in
effect. The demand for arbitration shall
be filed in writing with the other party to
the Contract and with the American
Arbitration Association, and a copy shall
be filed with the Architect.

COMMENTS

If the architect has rendered a decision on a
claim, that decision is immediately subject
to arbitration. If no decision is forthcoming,
however, the parties must wait 45 days from
the date the claim was submitted to the
architect before they can demand arbitra-
tion, unless other conditions exist as
described in Subparagraph 4.3.2.

After a dispute has arisen, the parties may
wish to settle it by litigation or an arbitration
procedure other than the Construction
Industry Rules of the AAA. This, however,
requires an amendment to the contract and
can be accomplished only by written mutual
agreement.
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COMMENTS

The architect, owner, contractor, and person
or entity to be joined must all agree in writ-
ing before the architect or architect’s
employees or consultants can be joined in
an owner-contractor arbitration or have their
arbitrations joined with the owner-contractor
arbitration. If there is agreement to consoli-
date arbitrations or to be joined to one in
progress, such agreement is to apply only to
the specified case and is not meant to be
generally applicable to other or future dis-
putes. Additionally, joinder of other people
or entities (such as subcontractors) or con-
solidation of their arbitration proceedings
will not be allowed unless such other people
or entities are substantially involved in the
owner-contractor dispute and, in fact, must
be involved for the arbitrators to grant com-
plete relief.

Language limiting or specifically prohibiting
joinder of parties or consolidation of arbitra-
tions is included in all AIA documents hav-
ing arbitration clauses. This helps to keep
issues simpler for the arbitrators. It may be
particularly important that proceedings
between the owner and architect, and the
owner and contractor be conducted sepa-
rately because the architect and contractor
each have different responsibilities. The
contractor warrants that the work will strictly
conform to specified requirements, whereas
the architect's duty is to provide services
that will meet the professional standard of
care. Normally, when there are multiple dis-
putes, several individual arbitration pro-
ceedings are held. This eliminates the con-
fusion, complexity and delay experienced in
multiparty litigation.

The law in several states allows a court to
order consolidation or joinder despite the
language included here. Advice of an attor-
ney familiar with the construction industry

DOCUMENT TEXT

4.6.4 Limitation on Consolidation or
Joinder. No arbitration arising out of or
relating to the Contract shall include, by
consolidation or joinder or in any other
manner, the Architect, the Architect's
employees or consultants, except by
written consent containing specific refer-
ence to the Agreement and signed by the
Architect, Owner, Contractor and any
other person or entity sought to be
joined. No arbitration shall include, by
consolidation or joinder or in any other
manner, parties other than the Owner,
Contractor, a separate contractor as
described in Article 6 and other persons
substantially involved in a common
question of fact or law whose presenceis
required if complete relief is to be
accorded in arbitration. No person or
entity other than the Owner, Contractor
or a separate contractor as described in
Article 6 shall be included as an original
third party or additional third party to an
arbitration whose interest or responsibil-
ity isinsubstantial. Consent to arbitration
involving an additional person or entity
shall not constitute consent to arbitration
of a Claim not described therein or with
aperson or entity not named or described
therein. The foregoing agreement to arbi-
trate and other agreements to arbitrate
with an additiona person or entity duly
consented to by parties to the Agreement
shall be specifically enforceable under
applicable law in any court having juris-
diction thereof.
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may be valuable in this regard.
4.6.6 Judgment on Final Award. The After arbitration, one cannot typically go to
award rendered by the arbitrator or arbi- court to try the same dispute again. If either
trators shall be final, and judgment may party fails to comply with an arbitration
be entered upon it in accordance with award, the other party can go to court to
applicable law in any court having juris- have it enforced.

diction thereof.

ARTICLE 5 SUBCONTRACTORS The term subcontractor does not include

suppliers who do not perform work at the
51 DEFINITIONS site but provide materials and equipment to
5.1.1 A Subcontractor is a person or the contractor and subcontractors.

entity who has a direct contract with the
Contractor to perform a portion of the
Work at the sitee The term
" Subcontractor" isreferred to throughout
the Contract Documents as if singular in
number and means a Subcontractor or an
authorized representative of the
Subcontractor. The term " Subcontractor”
does not include a separate contractor or

subcontractors of a separate contractor. The term indirect contract refers to lower
tiers of contractors such as sub-subcontrac-
5.1.2 A Sub-subcontractor is a person tors.

or entity who has a direct or indirect
contract with a Subcontractor to per-
form a portion of the Work at the site.
The term " Sub-subcontractor" isreferred
to throughout the Contract Documents as
if singular in number and means a Sub-
subcontractor or an authorized represen-
tative of the Sub-subcontractor.

52 AWARD OF
SUBCONTRACTSAND OTHER
CONTRACTS FOR PORTIONS OF

THE WORK If the owner and architect require a specific
5.2.1 Unless otherwise stated in the time limit for submitting proposed names,
Contract Documents or the bidding this limit should be stated in the supplemen-
requirements, the Contractor, as soon as tary conditions.

practicable after award of the
Contract, shal furnish in writing to the
Owner through the Architect the names
of persons or entities (including those
who are to furnish materials or equip-
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The owner is permitted to reject proposed
subcontractors who are not reasonably
capable of performing the work without
incurring additional cost or time.

If the parties disagree as to whether a par-
ticular proposed subcontractor is reason-
ably capable, the contractor may submit the
disagreement as a claim pursuant to Article
4.

Any adjustment in the contract sum or con-
tract time is a one-time change and the
change order is issued before the substitute
subcontractor begins performing work. If the
substituted subcontractor later fails to per-
form in a proper or timely manner, the con-
tractor bears the same responsibility as if no
substitution had occurred.

DOCUMENT TEXT

ment fabricated to a special design) pro-
posed for each principal portion of the
Work. The Architect will

5.2.3 If the Owner or Architect has
reasonable objection to a person or
entity proposed by the Contractor, the
Contractor shall propose another to
whom the Owner or Architect has no
reasonable objection. If the proposed
but rejected Subcontractor was reason-
ably capable of performing the Work,
the Contract Sum and Contract Time
shall beincreased or decreased by the
difference, if any, occasioned by such
change, and an appropriate Change
Order shall be issued before commence-
ment of the substitute Subcontractor's
Work. However, no increase in the
Contract Sum or Contract Time shall be
allowed for such change unless the
Contractor has acted promptly and
responsively in submitting names as
required.
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53 SUBCONTRACTUAL
RELATIONS

5.3.1 By appropriate agreement, writ-
ten where legally required for validity,
the Contractor shall require each
Subcontractor, to the extent of the Work
to be performed by the Subcontractor, t
be bound to the Contractor by terms
of the Contract Documents, and to
assume toward the Contractor all the
obligations and responsibilities,
including the responsibility for safety
of the Subcontractor's Work, which
the Contractor, by these Documents,
assumes toward the Owner and
Architect. Each subcontract agreement
shall preserve and protect the rights of
the Owner and Architect under the
Contract Documents with respect to the
Work to be performed by the
Subcontractor so that subcontracting
thereof will not preudice such rights,
and shall allow to the Subcontractor,
unless specifically provided otherwisein
the subcontract agreement, the benefit of
all rights, remedies and redress against
the Contractor that the Contractor, by the
Contract Documents, has against the
Owner. Where appropriate, the
Contractor shall require each
Subcontractor to enter into similar
agreements with Sub-subcontractors.
The Contractor shall make available to
each proposed Subcontractor, prior to the
execution of the subcontract agreement,
copies of the Contract Documents to
which the Subcontractor will be bound,
and, upon written request of the
Subcontractor, identify to the

COMMENTS

A basic requirement of the contract is that
subcontractors be bound by the terms of the
contract documents. AIA Document A401,
Standard Form of Agreement Between
Contractor and Subcontractor, so provides.
If other subcontract forms are utilized, care
must be taken to coordinate them with
Subparagraph 5.3.1.

The contractor may include terms and con-
ditions in subcontracts that vary from those
in the contract as long as such terms and
conditions do not prejudice the rights of the
owner and architect.

The pass-through of terms and conditions
of the contract documents serves to coordi-
nate all parties performing work on the site.
AlA Document A401 contains language per-
mitting the contractor to make this require-
ment of subcontractors.
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In the event of contractor default, the owner
needs to be able to continue the work with a
minimum of disruption and expense. The
owner receives the benefit of the original
subcontract price, which is subject to adjust-
ment only pursuant to Subparagraph 5.4.2.
Where a performance bond or payment
bond is involved, consultation with the con-
tractor’s surety is essential before exercising
these rights. Assignment of subcontracts
can involve a number of complicated legal
issues.

On some projects, the owner may retain
multiple contractors, each of whom will per-
form a separate scope of work. The owner is
then responsible for coordinating the work
of the separate contractors in much the
same way as the contractor is responsible
for coordinating the work of the separate
subcontractors. The owner may perform this
responsibility by use of its own employees
or consultants or by including this coordina-
tion responsibility within the scope of one of
the separate contractor’'s agreement.

Separate contracts may require additional
responsibility and services by the architect.
These should be addressed in the owner-
architect agreement.

The provisions of this subparagraph are
consistent with the concept that the project
may be more comprehensive than the work
of the contractor under the contract docu-
ments. There may also be other construc-
tion or operations on the site that are not
part of the project.

DOCUMENT TEXT

Subcontractor terms and conditions of
the proposed subcontract agreement
which may be at variance with the
Contract Documents. Subcontractors
will similarly make copies of applicable
portions of such documents avail

5.4 CONTINGENT

ASSIGMENT OF

SUBCONTRACTS

5.4.1 Each subcontract agreement for a
portion of the Work is assigned by the
Contractor to the Owner provided that:
i assignment is effective only after
termination of the Contract by the Owner
for cause pursuant to Paragraph 14.2 and
only for those subcontract agreements
which the Owner accepts by notifying
the Subcontractor and Contractor in
writing; and

2 assignment is subject to the prior
rights of the surety, if any, obligated
under bond relating to the Contract.

ARTICLE 6 CONSTRUCTION BY
OWNER OR BY SEPARATE
CONTRACTORS

6.1 OWNER'SRIGHT TO
PERFORM CONSTRUCTION AND
TO AWARD SEPARATE
CONTRACTS

6.1.1 The Owner reserves the right to
perform construction or operationsr elat-
ed to the Project with the Owner's own
forces, and to award separate contractsin
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connection with other portions of the
Project or other construction or opera-
tions on the site under Conditions of the
Contract identical or substantially simi-
lar to these including those portions
related to insurance and waiver of subro-
gation. If the Contractor clams that
delay or

6.1.3 The Owner shall provide for
coordination of the activities of the
Owner's own for ces and of each sepa-
rate contractor with the Work of the
Contractor, who shall cooperate with
them. The Contractor shall participate
with other separate contractors and
the Owner in reviewing their con-
struction schedules when directed to
do so. The Contractor shall make any
revisons to the construction schedule
deemed necessary after a joint review
and mutual agreement. The construction
schedules shall then constitute the sched-
ules to be used by the Contractor, sepa-
rate contractors and the Owner until sub-
sequently revised.

COMMENTS

The owner is responsible for coordinating
the activities of the owner’s forces and of all
separate contractors with those of the con-
tractor. This coordination may be achieved
either directly by the owner’s staff or through
a separate contractual agreement, with
coordination undertaken by the architect,
the contractor, one of the separate contrac-
tors, a construction manager or another
designated person or entity.

The contractor is required to cooperate with
the owner and separate contractors in coor-
dinating construction schedules, making
such revisions as are necessary and follow-
ing the revised schedules.
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When the contractor's work depends upon
construction performed by the owner or by
other separate contractors, the contractor
must promptly notify the architect of appar-
ent discrepancies or defects in the work that
would prevent the contractor from properly
performing its work. Otherwise, the assump-
tion is that such partial or completed con-
struction is (except for defects not then rea-
sonably discoverable) in accordance with
the contract documents.

If the owner’s separate contractor is dam-
aged by the contractor, the owner’s sepa-
rate contractor must look to the owner for
redress, since there is no direct contractual
relationship between the various contrac-
tors. The owner in turn may seek reimburse-
ment from the contractor who is at fault.

DOCUMENT TEXT

6.2.2 If part of the Contractor's Work
depends for proper execution or results
upon construction or operations by the
Owner or a separate contractor, the
Contractor shall, prior to proceeding
with that portion of the Work, promptly
report to the Architect apparent dis-
crepancies or defectsin such other con-
struction that would render it unsuitable
for such proper execution and results.
Failure of the Contractor so to report
shall constitute an acknowledgment that
the Owner's or separate contractors
completed or partially completed con-
struction is fit and proper to receive the
Contractor's Work, except as to defects
not then reasonably discoverable.

6.23 The Owner shall be reim-
bursed by the Contractor for costs
incurred by the Owner which are
payable to a separate contractor
because of delays, improperly timed
activities or defective construction of
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the Contractor. The Owner shall be
responsible to the Contractor for costs
incurred by the Contractor because of
delays, improperly timed activities, dam-
age to the Work or defective construction
of a separate contractor.

COMMENTS

54
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If the owner and contractor can agree on
both the change in contract sum and con-
tract time, a change order is issued. If no
agreement can be reached, the owner can
still require the work to be performed by
issuance of a construction change directive.
In either event, and also in the case of an
order for a minor change in the work issued
by the architect, the contractor must perform
changes that are within the general scope of
the work.

Change orders are prepared in writing by
the architect, and all of the listed items must
be stated and agreed upon. If those items
are not agreed upon, the owner may issue
either a construction change directive or
abandon the proposed change.

Even if the contract sum or contract time are
to remain unchanged, that fact should be
recorded by marking “no net change” on the
change order. This helps to avoid disputes
as to whether an increase in the contract
sum or extension of the contract time was
intended, particularly if such changes were
suggested in the contractor’s proposal.

The list of methods set out in Subparagraph
7.3.3 is mandatory with respect to construc-
tion change directives. Those methods are
optional with respect to change orders.

DOCUMENT TEXT

7.1.2 A Change Order shall be based
upon agreement among the Owner,
Contractor and Architect; a Construction
Change Directive requires agreement by
the Owner and Architect and may or may
not be agreed to by the Contractor; an
order for a minor change in the Work
may be issued by the Architect alone.

72 CHANGE ORDERS

7.21 A Change Order is a written
instrument prepared by the Architect and
signed by the Owner, Contractor and
Architect, stating their agreement upon
all of the following:

A changein the Work;

2 the amount of the adjustment,
if any, in the Contract Sum; and

3 the extent of the adjustment, if
any, in the Contract Time.

7.2.2 Methods used in determining
adjustments to the Contract Sum may
include those listed in Subparagraph
7.3.3.

7.3 CONSTRUCTION CHANGE
DIRECTIVES

7.3.1 A Construction Change Directive
is a written order prepared by the
Architect and signed by the Owner and
Architect, directing a change in the Work
prior to agreement on adjustment, if any,
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in the Contract Sum or Contract Time, or
both. The Owner may by Construction
Change Directive, without invalidating
the Contract, order changes in the Work
within the general scope of the
Contract consisting of additions, dele-
tions or other revisions, the Contract
Sum and Contract Time being adjusted
accordingly.

7.3.2 A Construction Change Directive
shal be used in the absence of total
agreement on the terms of a Change
Order.

/

COMMENTS

Absent a separate modification signed by
the owner and contractor, changes in the
work that are beyond the general scope of
the contract need not be performed by the
contractor. Modifications that materially alter
the scope of the contract should be submit-
ted for approval of the surety to ensure that
the surety will not be released from its oblig-
ations by such changes.

The construction change directive is the
mechanism by which the owner exercises a
unilateral right to order changes in the work
without invalidating the contract. It is used
when a change order cannot be obtained
due to limited time or disagreement
between the parties with regard to associat-
ed changes in the contract sum or contract
time.

AIA Document G714, Construction Change
Directive, can be used to document the
change.
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This might include invoices with similar
breakdowns from subcontractors, slips from
material suppliers and similar data. The
architect may request the assistance of the
owner’'s accountant in reviewing the ade-
quacy of such financial data.

It is appropriate to identify in the supple-
mentary conditions the basis for determin-
ing the rental values (e.g., the contractor’s
normal rates, the Associated General
Contractors’ published rates or others)
applicable to contractor-owned equipment.
Retail rental rates may include elements of
overhead and profit. Duplication of these
cost items should be avoided.

Where the change results in a credit, the
amount of the credit is determined by the
cost that would have been incurred in exe-
cuting the change by the contractor without
decreasing the contractor’s overhead and
profit.

DOCUMENT TEXT

7.3.6 If the Contractor does not respond
promptly or disagrees with the method
for adjustment in the Contract Sum, the
method and the adjustment shall be
determined by the Architect on the basis
of reasonable expenditures and savings
of those performing the Work attribut-
able to the change, including, in case of
an increase in the Contract Sum, a rea-
sonable allowance for overhead and
profit. In such case, and also under
Clause 7.3.3.3, the Contractor shall keep

and present, in such form as the
Architect may prescribe, an itemized
accounting together with appropriate
supporting data. Unless otherwise pro-
vided in the Contract Documents, costs
for the purposes of this Subparagraph
7.3.6 shall be limited to the following:

3 rental costs of machinery and
equipment, exclusive of hand tools,
whether rented from the Contractor or
others;

7.3.7 The amount of credit to be allowed
by Contractor to the Owner for a
deletion orchange which results in a

net decrease in the Contract Sum shall
be actual net cost as confirmed by the
Architect. When both additions and cred-
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its cov

7.3.8 Pending final determination of the
total cost of a Construction Change
Directive to the Owner, amounts not in
dispute for such changes in the Work
shal be included in Applications for
Payment accompanied by a Change
Order indicating the parties agreement
with part or all of such costs. For any
portion of such cost that remains in dis-
pute, the Architect will make an inter-
im determination for purposes of
monthly certification for payment for
those costs. That determination of cost
shall adjust the Contract Sum on the
same basis as a Change Order, subject to
the right of either party to disagree and
assert a claim in accordance with Article
4.

74  MINOR CHANGESIN THE
WORK

7.4.1 The Architect will have authority
to order minor changes in the Work not
involving adjustment in the Contract
Sum or extension of the Contract Time
and not inconsistent with the intent of the
Contract Documents. Such changes shall
be effected by written order and shall be
binding on the Owner and Contractor.

COMMENTS

When work required by a construction
change directive spans several payment
periods, the contractor is paid on the basis
of work performed during each such period.
If the parties disagree about the amount
due the contractor for any payment period,
the matter is referred to the architect, who
makes an interim determination. The owner
then compensates the contractor on the
basis of the architect’'s interim determina-
tion. If either party disagrees with that deter-
mination, that party may assert a claim.

Evidence of the costs must be assembled
by the contractor and submitted to the archi-
tect as part of the contractor’s application for
payment. The architect is under no obliga-
tion to audit these costs, but is only required
to exercise reasonable professional judg-
ment in reviewing the submitted information.

AlA Document G710, Architect’s
Supplemental Instructions, may be used to
document minor changes. A change that is
inconsistent with the intent of the contract
documents must be documented as a
change order or construction change direc-
tive rather than as a minor change in the
work, even if the contract sum and contract
time are unaffected.

Problems often arise when the parties dis-
agree as to what constitutes a minor
change. Therefore, before a minor change
order is issued, the contractor's agreement
that the proposed minor change will not
affect the contract sum or contract time
should be documented.
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The work must be substantially complete
within the contract time (as adjusted). Final
completion will occur after this period. This
distinction may be important if there are pro-
visions for liquidated damages in the event
the date for substantial completion is not
met. Liquidated damages are only assessed
until date of actual substantial completion.

The contract time starts to run as of the date
specified in the owner-contractor agree-
ment, whether or not the contractor begins
work on that date.

“Time is of the essence” means that timely
performance is an express condition of the
contract, and any delay in the owner’s or
contractor's performance will constitute a
breach of contract.

The contractor is precluded from contending
that the contract documents were defective
because the time allowed for construction
was not sufficient to perform the work.

DOCUMENT TEXT

The Contractor shall carry out such writ-
ten orders promptly.
ARTICLE8 TIME

81 DEFINITIONS

8.1.1 Unless otherwise provided,
Contract Time is the period of time,
including authorized adjustments, allot-
ted in the Contract Documents for
Substantial Completion of the Work.

8.1.2 The date of commencement of the

Work is the date established in the
Agreement.

8.2 PROGRESSAND

PLETION

ime limits stated in the Contract
Documents are of the essence of the
Contract. By executing the Agreement
the Contractor confirms that the
Contract Time is a reasonable period

for performing the Work.
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83 DELAYSAND
EXTENSIONSOF TIME

8.3.1 If the Contractor is delayed at any
time in the commencement or progress
of the Work by an act or neglect of the
Owner or Architect, or of an employee
of either, or of a separate contractor
employed by the Owner, or by changes
ordered in the Work, or by labor dis-
putes, fire, unusual delay in deliveries,
unavoidable casualties or other causes
beyond the Contractor's control, or by
delay authorized by the Owner pend-
ing mediation and arbitration, or by
other causes which the Architect
determines may justify delay, then the
Contract Time shall be extended by
Change Order for such reasonable time
as the Architect may determine.

8.3.3 This Paragraph 8.3 does not pre-
cluderecovery of damagesfor delay by
either party under other provisions of the
Contract Documents.

ARTICLE9 PAYMENTSAND
COMPLETION

COMMENTS

Circumstances beyond the contractor’s con-
trol can result in an excusable delay, justify-
ing an extension of the contract time. If an
extension is justified, the architect deter-
mines its extent and prepares a change
order to reflect the extension.

So-called “no damages for delay” clauses
are sometimes suggested or required by the
owner. The advice of the owner’s attorney
should be sought by the owner before such
a clause is included in the supplementary
conditions. Such a clause may now be less
desirable or needed in view of the contrac-
tor's waiver of consequential damages in
Subparagraph 4.3.10.
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The schedule of values is the basis for
review of the contractor's applications for
payment. The architect can request
changes in the proposed schedule, but the
accounting accuracy of the schedule is the
contractor’s responsibility.

The form of the schedule and the type and
level of detail of required supporting data
may be described in division 1 of the speci-
fications. One reason that the architect may
want to see supporting data is to verify that
the schedule is not being “front loaded.”
Verification normally is required only when
the contractor assigns obviously inflated
values to work that will be done early in the
construction process. “Front loading” accel-
erates cash flow to the contractor, resulting
in overpayments that can be particularly
troublesome in the event of a contractor
default.

AlA Document G703, Continuation Sheet
(for AIA Document G702, Application and
Certificate for Payment), is often used to
record the submitted schedule of values.

Procedures for applications, including for-
mat, data required to support accuracy and
completeness, and specific voucher or lien
requirements may be described in detail in
division 1 of the specifications. If applicable,
provisions for retainage may be specified in
the owner-contractor agreement and in the
supplementary conditions. The date on
which payment is due is specified in the
owner-contractor agreement.

DOCUMENT TEXT

9.2 SCHEDULE OF VALUES
9.21 Before the first Application for
Payment, the Contractor shall submit to
the Architect a schedule of values allo-
cated to various portions of the Work,
prepared in such form and supported
by such data to substantiate its accu-
racy astheArchitect may require. This
schedule, unless objected to by the
Architect, shall be used as a basis for
reviewing the Contractor's Applications
for Payment.

9.3 APPLICATIONSFOR
PAYMENT

9.3.1 At least ten days before the date
established for each progress payment,
the Contractor shall submit to the
Architect an itemized Application for
Payment for operations completed in
accordance with the schedule of val-
ues. Such application shall be notarized,
if required, and supported by such data
substantiating the Contractor's right to
payment as the Owner or Architect may
require, such as copies of requisitions
from Subcontractors and material suppli-
ers, and reflecting retainage if provided
for in the Contract Documents.
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9.3.1.1 As provided in Subparagraph
7.3.8, such applications may include
requests for payment on account of
changes in the Work which have been
properly authorized by Construction
Change Directives, or by interim deter-
minations of the Architect, but not yet
included in Change Orders.

9312 Such applications may not
include requests for payment for por-
tions of the Work for which the
Contractor does not intend to pay to a
Subcontractor or material supplier,
unless such Work has been performed by
others whom the Contractor intends to

pay.

9.3.2 Unless otherwise provided in the
Contract Documents, payments shall be
made on account of materials and equip-
ment delivered and suitably stored at the
site for subsequent incorporation in the
Work. If approved in advance by the
Owner, payment may similarly be made
for materials and equipment suitably
stored off the site at a location agreed
upon in writing. Payment for materials
and equipment stored on or off the site
shall be conditioned upon compliance by
the Contractor with procedures satisfac-
tory to the Owner to establish the
Owner's title to such materials and
equipment or otherwise protect the
Owner's interest, and shall include the
costs of applicable insurance, storage
and transportation to the site for such
materials and equipment stored off the
site.

9.3.3 The Contractor warrants that title
to all Work covered by an Application
for Payment will pass to the Owner no
later than the time of payment. The
Contractor further warrants that upon

COMMENTS

Payment of such amounts, if applied for
under this clause, is mandatory under
Subparagraph 7.3.8.

Applications for payment may only include
amounts for work that the contractor intends
to make payment. In the event of a dispute
with a subcontractor or supplier, amounts
for work by a replacement subcontractor or
supplier or the contractor’'s own forces may
be included.

Before payment is made for stored materi-
als and equipment, the contractor must pro-
vide evidence establishing the owner’s title
to stored materials and equipment or other-
wise safeguarding the owner’s interest in
them. For example, bills of sale or other doc-
umentation may establish that the owner
has clear title to such materials and equip-
ment. If other than the usual retainage is
required, that should also be specified.

Subparagraph 11.4.1 has provisions cover-
ing property insurance. Clause 11.4.1.4, in
particular, addresses materials and equip-
ment stored off site.

Questions regarding clear title involve legal
issues and should be referred to the owner’s
legal counsel.
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Upon receipt of an application for payment,
the architect has three options: (1) certify
the amount the contractor has applied for
and forward the certificate to the owner, (2)
certify a lesser amount and forward the cer-
tificate to the owner, or (3) reject the con-
tractor’s application. Actions described in (2)
and (3) may be taken for any of the reasons
described in Subparagraph 9.5.1.

Subparagraph 9.4.2 is extremely important.
It spells out what the architect’s certificate
represents, what it does not represent and
the basis of the architect's actions.
Certification for payment of amounts not yet
due can cost the owner unnecessary inter-
est on construction funds, and can result in
further loss by the owner if the contractor
later defaults. Overpayment may also cause
slow or misdirected payment to subcontrac-
tors.

Certificates for payment do not constitute
acceptance of work for which payment is to
be made.

DOCUMENT TEXT

submittal of an Application for Payment
all Work for which Certificates for
Payment have

9.4  CERTIFICATESFOR
PAYMENT

9.4.1 The Architect will, within seven
days after receipt of the Contractor's
Application for Payment, either issue to
the Owner a Certificate for Payment,
with a copy to the Contractor, for such

amount as the Architect determinesis

properly due, or notify the Contractor

and Owner in writing of the

Architect's reasons for withholding
—__certification in wholeor in part as pro-
vided in Subparagraph 9.5.1.

9.4.2 The issuance of a Certificate for
Payment will constitute a representation
by the Architect to the Owner, based on
the Architect's evauation of the Work
and the data comprising the Application
for Payment, that the Work has pro-
gressed to the point indicated and that, to
the best of the Architect's knowledge,
information and belief, the quality of the
Work is in accordance with the Contract
Documents. The foregoing representa-
tions are subject to an evaluation of

the Work for conformance with the
Contract Documents upon Substantial
Completion, to results of subsequent
tests and inspections, to correction of
minor deviations from the Contract
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Documents prior to completion and to
specific qualifications expressed by the
Architect. The issuance of a Certificate
for Payment will further constitute a rep-
resentation that the Contractor is entitled
to payment in the amount certified.
However, the issuance of a Certificate
for Payment will not be a representation
that the Architect has (1) made exhaus-
tive or continuous on-site inspections to
check the quality or quantity of the
Work, (2) reviewed construction means,
methods, techniques, sequences or pro-
cedures, (3) reviewed copies of requisi-
tions received from Subcontractors and
material suppliers and other data request-
ed by the Owner to substantiate the
Contractor's right to payment, or (4)
made examination to ascertain how or
for what purpose the Contractor has used
money previously paid on account of the

Contract Sum.

Because many of the reasons for nullifying
95 DECISIONSTO or withholding a certificate for payment have
WITHHOLD CERTIFICATION substantial legal components, the architect
9.5.1 The Architect may withhold a may obtain assistance from the owner’s
Certificate for Payment in whole or in legal counsel in order to decide legal ques-
part, to the extent reasonably necessary tions.

to protect the Owner, if in the Architect's
opinion the representations to the Owner
required by Subparagraph 9.4.2 cannot
be made. If the Architect is unableto cer-
tify payment in the amount of the
Application, the Architect will notify the
Contractor and Owner as provided in
Subparagraph 9.4.1. If the Contractor
and Architect cannot agree on a revised
amount, the Architect will promptly
issue a Certificate for Payment for the
amount for which the Architect isable to
make such representations to the Owner.

The Architect may also withhold a Decisions to certify applications for pay-
Certificate for Payment or, because of ment, other than for final payment, may be
subsequently discovered evidence, may reconsidered and reversed in the architect’s
nullify the whole or a part of a subsequent evaluations of the work.
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If a subcontractor or supplier notifies the
owner of an intent to place a lien on the pro-
ject, the contractor may choose to post a
bond or provide other security to protect the
owner against loss, rather than have its pay-
ments interrupted. When a payment bond
has already been provided, the owner may
request confirmation from the surety that
the bond applies to the claim, or may
request some additional bond or security
commitment.

The contractor can wait until ten days before
the date when payment is due before sub-
mitting the application for payment. The
architect then has up to seven days to
review the application and take action. Thus,
the owner may have as little as three days
within which to make payment. If the owner
needs more time to make payment, this
should be covered in the supplementary
conditions and in the owner-contractor
agreement.

Subparagraph 13.6.1 establishes the
requirements for interest on late payments;
interest begins to accrue on the date pay-
ment is due.

DOCUMENT TEXT

Certificate for Payment previously
issued, to such extent as may be neces-
sary in the

2 third party claimsfiled or reason-
able evidence indicating proba-
ble filing of such claims unless security
acceptable to the Owner is provided by
the Contractor;

96 PROGRESSPAYMENTS
9.6.1 After the Architect has issued a
Certificate for Payment, the Owner shall
make payment in the manner and within
the time provided in the Contract
Documents, and shall so notify the
Architect.
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9.6.2 The Contractor shall promptly
pay each Subcontractor, upon receipt
of payment from the Owner, out of the
amount paid to the Contractor on
account of such Subcontractor's por-
tion of the Work, the amount to which
said Subcontractor is entitled, reflect-
ing per centages actually retained from
payments to the Contractor on
account of such Subcontractor's por-
tion of the Work. The Contractor shall,
by appropriate agreement with each
Subcontractor, require each
Subcontractor to make payments to Sub-
subcontractors in a sSimilar manner.

9.6.3 The Architect will, on request,
furnish to a Subcontractor, if practica-
ble, information regarding percentages
of completion or amounts applied for by
the Contractor and action taken thereon
by the Architect and Owner on account
of portions of the Work done by such
Subcontractor.

9.6.4 Neither the Owner nor Architect
shall have an obligation to pay or to see
to the payment of money to a
Subcontractor except as may otherwise
be required by law.

COMMENTS

This precludes the contractor from using
money received for subcontractors’ work for
other purposes. It does not, however, imply
that a subcontractor’s right to be paid for
completed work is contingent upon the con-
tractor’s receipt of payment from the owner.

If the contractor has a legitimate question
about the quality of a subcontractor’s work,
the proper action would be for the contrac-
tor to adjust the application for payment
submitted to the owner with regard to that
subcontractor for that period. Funds already
paid by the owner to the contractor for such
subcontractors should either be paid to the
subcontractor or returned to the owner.

Unless otherwise provided in the subcon-
tract agreement, the contractor may not
retain from payments due to subcontractors
more than the owner retains from payments
due to the contractor relative to that sub-
contractor’s work.

This is one of very few direct contacts
between the architect and subcontractors
contemplated by AIA Document A201-1997.

Lien laws and other state or local law out-
side of the contract documents may apply.
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The mistaken inclusion of, and payment for,
an item of work on one certificate does not
preclude the architect from adjusting that
item in a subsequent certificate.

This requirement establishes a trust in favor
of subcontractors and suppliers of monies
received by the contractor by reason of work
and materials of its subcontractors and sup-
pliers. This subparagraph gives subcontrac-
tors and suppliers a preference in the event
of the contractor’s bankruptcy and thereby
protects the owner from lien claims which
could have been asserted by those entities
had they not been furnished with this pref-
erence. As the recipient of trust funds, the
contractor is under an obligation to properly
apply the funds for the account of the sub-
contractors and suppliers.

Absent this provision, the contractor would
not be able to co-mingle monies received for
the benefit of subcontractors or suppliers
with the contractor's own funds. Such a
result would create accounting and book-
keeping complexities unnecessary to the
accomplishment of the purpose of this pro-
vision.

DOCUMENT TEXT

96.6 A Certificate for Payment, a
progress payment, or partial or entire use
or occupancy of the Project by the
Owner shall not constitute acceptance
of Work not in accordance with the
Contract Documents.

9.6.7 Unlessthe Contractor providesthe
Owner with a payment bond in the full
penal sum of the Contract Sum, pay-
ments received by the Contractor for
Work  properly  performed by
Subcontractors and suppliers shall be
held by the Contractor for those
Subcontractors or suppliers who per-
formed Work or furnished materials, or
both, under contract with the Contractor
for which payment was made by the
Owner. Nothing contained herein shall
require money to be placed in a sepa-
rate account and not commingled with
money of the Contractor, shall create
any fiduciary liability or tort liability on
the part of the Contractor for breach of
trust or shall entitle any person or entity
to an award of punitive damages against
the Contractor for breach of the require-
ments of this provision.
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9.8 SUBSTANTIAL T

COMPLETION

9.8.1 Substantial Completion is the
stage in the progress of the Work when
the Work or designated portion thereof is
sufficiently complete in accordance with
the Contract Documents so that the
Owner can occupy or utilize the Work
for itsintended use.

COMMENTS

The architect determines the date of sub-
stantial completion by establishing the point
at which the work or a designated portion
thereof can be occupied or used as intend-
ed. This issue is not affected by the dollar
value of the uncompleted work; the absence
of a one-dollar part in the only elevator serv-
ing a hospital operating room could delay
substantial completion.

It often happens that an occupancy permit
is issued by the appropriate authority at
approximately the same time as the date of
substantial completion. These times are not
interchangeable. The criteria upon which an
occupancy permit is issued may vary from
jurisdiction to jurisdiction, while the criteria
for establishing the date of substantial com-
pletion is fixed by contract.

Because the contract time is tolled at sub-
stantial completion, contractors sometimes
tend to see the work as substantially com-
plete sooner than would more objective
observers. As an independent adviser, the
architect makes the final decision on this
matter.
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Paragraph 9.8 contemplates substantial
completion of the entire work. Earlier sub-
stantial completion of a portion of the work
requires the owner’s agreement to desig-
nate such portion separately from the rest of
the work.

Typically, it is the contractor who initially pro-
poses that the work is substantially com-
plete. The contractor does this by submitting
to the architect a list of items that must be
completed before the work is finally com-
plete. This list is commonly referred to as
the punch list. It constitutes an acknowledg-
ment by the contractor that work remains to
be done after substantial completion, and is
often supplemented by the architect as a
result of the architect’s inspection. Some of
the items may affect substantial completion;
others may not.

This is one of only two inspections by the
architect contemplated under AlA
Document A201-1997. The other inspection
takes place prior to final payment.

If the architect does not agree with the con-
tractor that the work is substantially com-
plete, the contractor must complete or cor-
rect the items noted by the architect and
request another inspection.

This process, if repeated over and over, may
entitle the architect to additional compensa-
tion. In that case, the owner may be justified
in filing a claim against the contractor for
this additional expense.

DOCUMENT TEXT

9.8.2 When the Contractor considers
that the Work, or a portion thereof
which the Owner agreesto accept sep-
arately, is substantially complete, the
Contractor shall prepare and submit
to theArchitect a comprehensivelist of
items to be completed or corrected
prior to final payment. Failure to
include an item on such list does not alter
the responsibility of the Contractor to
complete al Work in accordance with
the Contract Documents.

9.8.3 Upon receipt of the Contractor's
list, the Architect will make an inspec-
tion to determine whether the Work or
designated portion thereof is substantial -
ly complete. If the Architect's inspection
discloses any item, whether or not
included on the Contractor's list, which
is not sufficiently complete in accor-
dance with the Contract Documents so
that the Owner can occupy or utilize the
Work or designated portion thereof for
its intended use, the Contractor shall,
before issuance of the Certificate of
Substantial Completion, complete or
correct such item upon notification by
the Architect. In such case, the
Contractor shall then submit a request
for another inspection by the Architect
to determine Substantial Completion.
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9.8.4 When the Work or designated por-
tion thereof is substantially complete,
theArchitect will preparea Certificate
of Substantial Completion which shall
establish the date of Substantial
Completion, shall establish responsibil-
ities of the Owner and Contractor for
security, maintenance, heat, utilities,
damage to the Work and insurance,
and shall fix the time within which the
Contractor shall finish al items on the
list accompanying the Certificate.
Warranties required by the Contract
Documents shall commence on the date
of Substantial Completion of the Work or
designated portion thereof unless other-
wise provided in the Certificate of
Substantial Compl etion.

9.85 The Certificate of Substantial
Completion shal be submitted to the
Owner and Contractor for their written
acceptance of responsibilities assigned
to them in such Certificate. Upon such
acceptance and consent of surety, if any,
the Owner shall make payment of
retainage applying to such Work or
designated portion thereof. Such pay-
ment shall be adjusted for Work that is
incomplete or not in accordance with the
requirements of the  Contract
Documents.

99 PARTIAL OCCUPANCY OR
USE

9.9.1 The Owner may occupy or use
any completed or partially completed
portion of the Work at any stage when
such portion is designated by separate
agreement with the Contractor, pro-
vided such occupancy or use is consent-
ed to by the insurer as required under
Clause 11.4.1.5 and authorized by public
authorities having jurisdiction over the

COMMENTS

When the architect determines that the
work is substantially complete, the architect
prepares a certificate of substantial comple-
tion, with the final punch list attached,
establishing the date of substantial comple-
tion and the other matters described here.

Construction workers may still need to work
in occupied spaces following substantial
completion. It is important that the certificate
be clear about the responsibilities of the
owner and contractor for the items men-
tioned. Both the owner and contractor
should sign the certificate to indicate their
understanding of and agreement with their
assigned responsibilities.

This provision contemplates full release of
retainage at substantial completion, except-
ing only retainage for work that is incom-
plete or not in accordance with the contract
documents.

The owner may wish to occupy or use part
of the work before it is substantially com-
plete. Paragraph 9.9 establishes the ground
rules under which this can occur. A separate
agreement between the owner and contrac-
tor is required, and the property insurer
must consent.

Moving into a building frequently causes
damage to finished and unfinished work.
The parties should document the status of
the work before and after the moving by
inspection reports, photographs, videotape
or other means.
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COMMENTS

The list prepared by the contractor and sup-
plemented by the architect makes reference
to all items which are not in accordance with
the contract documents. Those which do
affect substantial completion must be reme-
died before the architect can issue the cer-
tificate of substantial completion; the others
are to be corrected or completed before
final payment.

This provision is aimed at reducing future
disputes by establishing a baseline against
which to measure damage to the work that
may occur after the owner begins to occupy
or use part of the work but prior to final pay-
ment.

The contractor initially decides that the work
is complete and is ready for final inspection
by the architect and owner. The final appli-
cation for payment, along with the appropri-
ate supporting data, must accompany the
contractor’s request for final inspection. If
the stated conditions are met, the architect
issues a final application for payment. By
signing the certificate, the architect also
represents that the conditions listed in
Subparagraph 9.10.2 have been fulfilled,
making it unnecessary to issue a separate
certificate for final completion. Because the
contractor continues to be obligated to cor-
rect work and to perform under warranty
obligations, no specific certificate of final
completion is issued by the architect.

DOCUMENT TEXT

Work. Such partial occupancy or use
may commence whether or not the por-
tion is substantially complete, provided
the Owner and Contractor have accepted
in writing the responsibilities assigned to
each of them for payments, retainage, if
any, security, maintenance, heat, utilities,
damage to the Work and insurance, and
have agreed in writing concerning the
period for correction of the Work and
commencement of warranties required
by the Contract Documents. When the
Contractor considers a portion sub-
stantially complete, the Contractor
shall prepare and submit a list to the
Architect as provided under
Subparagraph 9.8.2. Consent of the
Contractor to partial occupancy or use
shall not be unreasonably withheld. The
stage of the progress of the Work shall be
determined by written agreement
between the Owner and Contractor or, if
no agreement is reached, by decision of
the Architect.

9.9.2 Immediately prior to such partial
occupancy or use, the Owner,
Contractor and Architect shall jointly
inspect the area to be occupied or por-
tion of the Work to beused in order to
determine and record the condition of
theWork.

9.10 FINAL COMPLETION AND
FINAL PAYMENT

9.10.1 Upon receipt of written notice
that theWork isready for final inspec-
tion and acceptance and upon receipt
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of a final Application for Payment, the
Architect will promptly make such
inspection and, when the Architect

9.10.2 Neither fina payment nor any
remaining retained percentage shall
become due until the Contractor submits
to the Architect (1) an affidavit that pay-
rolls, bills for materials and equipment,
and other indebtedness connected with
the Work for which the Owner or the
Owner's property might be responsible
or encumbered (less amounts withheld
by Owner) have been paid or otherwise
satisfied, (2) a certificate evidencing that
insurance required by the Contract
Documents to remain in force after final
payment is currently in effect and will
not be canceled or allowed to expire until
at least 30 days prior written notice has
been given to the Owner, (3) a written
statement that the Contractor knows of
no substantia reason that the insurance
will not be renewable to cover the period
required by the Contract Documents, (4)
consent of surety,-i , to fina pay-

COMMENTS

AIA Documents G706, Contractor’s Affidavit
of Payment of Debts and Claims, and
G706A, Contractor's Affidavit of Release of
Liens, may be used for this purpose.

Because the surety is entitled to use the
retainage to complete the work in the event
of a contractor's default, the surety’s con-
sent is required so that the surety does not
have grounds to avoid obligations it would
otherwise have under applicable bonds. AIA
Document G707, Consent of Surety
Company to Final Payment, is available for
this purpose.

All of these items may be requested at the
owner’s discretion. While the architect may
offer comments based on past experience
in such matters, the owner and owner’s
legal counsel should determine what is
desired or necessary.
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COMMENTS DOCUMENT TEXT

Because it may be impossible to obtain lien ment and (5), if required by the Owner,
releases or waivers for reasons other than other data establishing payment or satis-
nonpayment, this provision allows the con- faction of obligations, such as receipts,
tractor to post a bond against unfulfilled releases and waivers of liens, claims,
requirements such as unreleased liens, security interests or encumbrances aris-
manufacturers’ warranties not yet obtained, ing out of the Contract, to the extent and
etc. Thus, the project can be closed out in such form as may be designated by the
without releasing the contractor from these Owner. If a Subcontractor refuses to fur-
obligations to the owner. nish a release or waiver required by the

Owner, the Contractor may furnish a
bond satisfactory to the Owner to
indemnify the Owner against such lien.
If such lien remains unsatisfied after
payments are made, the Contractor shall
refund to the Owner all money that the
Owner may be compelled to pay in dis-
charging such lien, including all costs
and reasonabl e attorneys fees.

In the event final completion is delayed by 9.10.3 If, after Substantial Compl etion of
causes beyond the contractor’'s control, the Work, fina completion thereof is
Subparagraph 9.10.3 allows for payment materialy delayed through no fault of
and release of retainage on work completed the Contractor or by issuance of Change
and accepted. Orders affecting final completion, and

the Architect so confirms, the Owner
shall, upon application by the Contractor
and certification by the Architect, and
without terminating the Contract, make
payment of the balance due for that por-
tion of the Work fully completed and
accepted. If the remaining balance for
Work not fully completed or corrected is
less than retainage stipulated in the

Consent of surety is required in situations Contract Documents, and if bonds have

where the surety’s interest is affected. been furnished, the written consent of
surety to payment of the balance due
for that portion of the Work fully
completed and accepted shall be sub-
mitted by the Contractor to the Architect
prior to certification of such payment.
Such payment shall be made under terms
and conditions governing final payment,
except that it shall not constitute a waiv-
er of claims.
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DOCUMENT TEXT COMMENTS

10.2.4 When use or storage of explo-
sives or other hazardous materials or
equipment or unusual methods are nec-
essary for execution of the Work, the

The contractor and owner may, under some Contractor shall exercise utmost care
circumstances, be held strictly liable for and carry on such activities under super-
harm resulting from use or storage of such vision of properly qualified personnel.

hazardous materials—that is, liable even if
they are not negligent.
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COMMENTS

9.104 The making of final payment
shall constitute awaiver of Claims by the
Owner except those arising from:

2 failure of the Work to comply
with the requirements of the Contract
Documents; or

9.10.5 Acceptance of fina payment by
the Contractor, a Subcontractor or mate-
rial supplier shall constitute a waiver of
claims by that payee except those previ-
ously made in writing and identified by
that payee as unsettled at the time of
final Application for Payment.

ARTICLE 10 PROTECTION OF
PERSONSAND PROPERTY

10.1 SAFETY PRECAUTIONSAND
PROGRAMS

10.1.1 The Contractor shall be respon-
sible for initiating, maintaining and
supervising all safety precautions and
programs in connection with the perfor-
mance of the Contract.

DOCUMENT TEXT

The owner waives all except the designated
claims by making final payment to the con-
tractor. While final payment is a milestone, it
does not terminate certain important rights
of the owner. The exceptions preserve these
rights.

Subparagraph 9.10.4 preserves rights of
the owner that survive final payment includ-
ing, in this case, rights under the warranty
contained in Paragraph 3.5 and during the
correction period described in Paragraph
12.2.

This provision requires each payee to
restate specifically, in writing, unsettled
claims if they are to remain valid. This pre-
cludes subsequent presentation of claims
that were believed to have been settled, and
also new claims relating back to events prior
to the date of the final application for pay-
ment. This provision has no effect on claims
that might arise after final payment.

Construction safety is the responsibility of
the contractor. Subcontractors, in turn, are
responsible to the contractor for the safe
performance of their portions of the work.
The owner (when performing work with its
own forces) and separate contractors have
similar responsibilities under laws and regu-
lations related to safety.
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10.2.6 The Contractor shall designate a
responsible member of the Contractor's——
organization at the site whose duty shall
be the prevention of accidents. This per-
son shall be the Contractor's superinten-
dent unless otherwise designated by theJ

Contractor in writing to the Owner and
Architect.

10.2.7 The Contractor shall not load or
permit any part of the construction or
site to be loaded so as to endanger its
safety.

103 HAZARDOUSMATERIALS
10.3.1 If reasonable precautions will
be inadequate to prevent foreseeable
bodily injury or death to persons
resulting from a material or substance,
including but not limited to asbestos or
polychlorinated  biphenyl  (PCB),
encountered on the site by the
Contractor, the Contractor shall, upon
recognizing the condition, immediate-
ly stop Work in the affected area and
report the condition to the Owner and
Architect in writing.

COMMENTS

The superintendent is the contractor’s prin-
cipal representative at the site and is
responsible for site safety, unless someone
else is specifically designated to have this
responsibility.

This includes temporary loads required by
construction means and methods.

A practical standard is used instead of the
term “hazardous materials,” which has no
uniform definition and could be interpreted
to include numerous substances commonly
used in construction—for example, paint or
gasoline.

It is important for the health of those work-
ers and others who may be exposed to haz-
ardous materials that work stop promptly
upon their discovery. Once it is deemed safe
to do so, work may resume according to the
written agreement of the owner and con-
tractor.
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If the contractor has notified the owner that
a hazardous material is present, the owner
must retain a qualified laboratory to verify
whether such material is present. If haz-
ardous materials do exist, the owner must
arrange for their removal or remediation.
The owner cannot require the contractor to
perform this service.

The owner and contractor may choose to
negotiate an appropriate adjustment in con-
tract price and time or the contractor may
assert a claim if no negotiated agreement
can be reached. Unlike most other claims,
claims relating to hazardous materials are
not referred to the architect for initial deter-
mination, but proceed directly to mediation
and then to arbitration.

This subparagraph, like other indemnifica-
tion provisions, should be reviewed by legal
counsel before the agreement is executed.
Numerous state statutes affect the enforce-
ability of such provisions.

DOCUMENT TEXT

| 10.3.2 The Owner shall obtain the ser-
vices of a licensed laboratory to verify
the presence or absence of the material
or substance reported by the Contractor
and, in the event such material or sub-
stance is found to be present, to verify
that it has been rendered harmless.

Unless otherwise required by the
Contract Documents, the Owner shall
furnish in writing to the Contractor and
Architect the names and qualifications of
persons or entities who are to perform
tests verifying the presence or absence of
such material or substance or who are to
perform the task of removal or safe con-
tainment of such material or substance.
The Contractor and the Architect will
promptly reply to the Owner in writing
stating whether or not either has reason-
able objection to the persons or entities
proposed by the Owner. If either the
Contractor or Architect has an objection
to a person or entity proposed by the
Owner, the Owner shall propose another
to whom the Contractor and the
Architect have no reasonable objection.
When the material or substance has been
rendered harmless, Work in the affected
area shall resume upon written agree-
ment of the Owner and Contractor. The
Contract Time shall be extended

appropriately and the Contract Sum
shall beincreased in the amount of the
Contractor's reasonable additional
costs of shut-down, delay and start-up,
which adjustments shall be accom-
plished as provided in Article 7.

10.3.3 To the fullest extent permitted by
law, the Owner shall indemnify and hold
harmless the Contractor, Subcontractors,
Architect, Architect's consultants and
agents and employees of any of them
from and against claims, damages, |oss-
es and expenses,

A201 Commentary 77



DOCUMENT TEXT

10.5 If, without negligence on the part
of the Contractor, the Contractor is held
liable for the cost of remediation of a
hazardous material or substance solely
by reason of performing Work as
required by the Contract Documents, the
Owner shall indemnify the Contractor
for al cost and expense thereby incurred.

10.6 EMERGENCIES

10.6.1 Tn an emergency affecting safety
of persons or property, the Contractor
snal act, at the Contractor's discretion,
to prevent threatened damage, injury or
loss. Additional compensation or exten-
sion of time claimed by the Contractor
on account of an emergency shall be
determined as provided in Paragraph 4.3
and Article 7.

COMMENTS

Some federal or state statutes may impose
liability on persons who perform work on
property which was previously contaminat-
ed, even though that person was not
responsible for the initial contamination and
properly and safely performed the required
work. This provision makes the owner finan-
cially responsible for costs and expenses
incurred by a non-negligent contractor who
by law becomes responsible for remediation
costs. Like other indemnification provisions,
this paragraph should be reviewed by legal
counsel.

As part of the contractor’s responsibility for
construction means and methods and for
jobsite safety, the contractor has the author-
ity to act without prior authorization in an
emergency.
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COMMENTS

The provisions of this article commonly
require expansion in the supplementary
conditions. Insurance coverages that the
contractor is required to carry should be
clearly stated in the contract documents so
that the contractor can accurately calculate
its costs. The owner’s legal counsel and
insurance adviser should make appropriate
recommendations to the owner on insur-
ance and bonds. The architect should obtain
information from the owner on the neces-
sary or desirable limits and coverage; AlIA
Document G612, Owner’s Instructions
Regarding Insurance and Bonds, has been
designed for this purpose.

In an insurance context, personal injury is
different from bodily injury. Personal injury
includes libel, slander and false arrest. For
example, someone detained at the con-
struction site could claim false arrest, or a
material supplier could claim that comments
made by the contractor or a subcontractor
constituted slander. Bodily injury involves
physical harm to a person.

DOCUMENT TEXT

ARTICLE 11 INSURANCE AND
BONDS

11.1 CONTRACTOR'S
LIABILITY INSURANCE

11.1.1 The Contractor shall purchase
from and maintain in acompany or com-
panies lawfully authorized to do business
in the jurisdiction in which the Project is
located such insurance aswill protect the
Contractor from claims set forth below
which may arise out of or result from the
Contractor's operations under the
Contract and for which the Contractor
may belegally liable, whether such oper-
ations be by the Contractor or by a
Subcontractor or by anyone directly or
indirectly employed by any of them, or
by anyone for whose acts any of them
may be liable:

4 clams for damages insured by
usual per'sonal injury liability coverage;
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e claims for bodily injury or prop-
erty damage arising out of
completed operations; and

8 Ims involving contractual lia-

bility  insurance applicable to
the Contractor's obligations under
Paragraph 3.18.

11.1.2 The insurance required by
Subparagraph 11.1.1 shall be written for
not less than limits of liability specified
in the Contract Documents or
required by law, whichever coverageis
greater. Coverages, whether written on
an occurrence or clams-made basis,
shall be maintained without interruption
from date of commencement of the Work
until date of final payment and termina-
tion of any coverage required to be main-
tained after final payment.

11.1.3 Certificates of insurance accept-
able to the Owner shal be filed with the
Owner prior to commencement of the
Work. These certificates and the insur-
ance policies required by this Paragraph

11.1 shall contain a provision that cover-
ages afforded under the policies will not
be canceled or allowed to expire until at
least 30 days prior written notice has
been given to the Owner. If any of the
foregoing insurance coverages are
required to remain in force after find
payment and are reasonably available, an
additional certificate evidencing continu-
ation of such coverage shall be submitted
with the final Application for Payment as
required by Subparagraph 9.10.2.

COMMENTS

In an insurance context, the term “complet-
ed operations” refers to property damage or
bodily injury occurring after the contractor
has completed all work at the site. For
example, drywall might be damaged as a
result of a roof leak occurring after final
completion.

The contractor agrees to hold the owner,
architect and others harmless under certain
circumstances. This provision requires
insurance to fulfill that requirement.

Coverage refers to the types of claims to
which the insurance is applicable.
Subparagraph 11.1.1 specifies required
coverages. Limits of liability refers to the
maximum dollar figure that the insurance
company will potentially pay. Required limits
of liability are either specified by law or in
the contract documents.

Subparagraph 8.2.2 states that the contrac-
tor may not begin work prior to the effective
date of the insurance required here.
Subparagraph 9.10.2 discusses insurance
requirements in relation to final payment.

This 30-day period gives the owner an
opportunity to purchase replacement cover-
age or take other actions prior to the date on
which the contractor’'s insurance expires.
Insurance companies commonly agree to
provide such notice.
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Many insurance policies have aggregate
limits of liability that limit the amount
payable by the insurer on all claims against
the insured (in this case, the contractor) dur-
ing the policy period. Aggregate insurance
limits required by the contract documents
may be reduced or exhausted altogether by
claims against the contractor on other pro-
jects. If this occurs, the contractor is obligat-
ed to promptly notify the owner.

Project Management Protective Liability
insurance (PMPL) is similar to Owners and
Contractors Protective Liability insurance
(OCP), but broader in that the architect and
construction manager are also covered as
insureds. This policy affords the coverage
for claims arising out of the acts or omis-
sions of persons for whom the insureds are
alleged to be responsible. For example, if
the architect or contractor were sued
because of the negligence of a subcontrac-
tor, contractor or a consultant of the archi-
tect, this policy would afford primary cover-
age. The other insurance carried by the
insureds would be secondary coverage to
respond to such claims if the insurance
afforded by this policy were exhausted.
Because PMPL insurance covers a number
of the principal participants on the project, it
is anticipated that it will reduce the frequen-
cy of disputes that arise from these insured
risks.

DOCUMENT TEXT

Information concerning reduction of
coverage on account of revised limits or
claims paid under the General
Aggregate, or both, shall be furnished
by the Contractor with reasonable
promptness in accordance with the
Contractor's information and belief.

11.3 PROJECT MANAGEMENT
PROTECTIVE LIABILITY
INSURANCE

11.3.1 Optionally, the Owner may
require the Contractor to purchase and
maintain Project Management Protective
Liability insurance from the Contractor’s
usual sources as primary coverage for
the Owner's, Contractor's and
Architect’s vicarious liability for con-
struction operations under the Contract.
Unless otherwise required by the
Contract Documents, the Owner shall
reimburse the Contractor by increasing
the Contract Sum to pay the cost of pur-
chasing and maintaining such optional
insurance coverage, and the Contractor
shal not be responsible for purchasing
any other liability insurance on behalf of
the Owner. The minimum limits of lia-
bility purchased with such coverage shall
be equal to the aggregate of the limits
required for Contractor's Liability
Insurance under Clauses 11.1.1.2
through 11.1.1.5.
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11.3.3 The Owner shall not require the
Contractor to include the Owner,
Architect or other persons or entities as
additional insureds on the Contractor’s
Liability Insurance coverage under
Paragraph 11.1.

114 PROPERTY INSURANCE
11.4.1 Unless otherwise provided, the ——
Owner shall purchase and maintain, in a

company or companies lawfully autho-
rized to do businessin the jurisdiction in
which the Project is located, property
insurance written on a builder's risk "all-
risk" or equivaent policy form in the
amount of the initial Contract Sum, plus
value of subsequent Contract modifica-
tions and cost of materials supplied or
installed by others, comprising total
value for the entire Project at the site on
areplacement cost basis without option-
a deductibles. Such property insurance
shal be maintained, unless otherwise
provided in the Contract Documents or
otherwise agreed in writing by all per-
sons and entities who are beneficiaries of
such insurance, until final payment has
been made as provided in Paragraph 9.10
or until no person or entity other than the
Owner has an insurable interest in the
property required by this Paragraph
11.4 to be covered, whichever is later.
This insurance shall include interests of
the Owner, the Contractor,
Subcontractors and Sub-subcontractors
in the Project.

11.4.1.1 Property insurance shall be/on
an " all-risk" or equivalent policy form
and shall include, without limitation,

COMMENTS

Some owners have required contractors to
name them as additional insureds under the
contractor’s liability policy. While some addi-
tional protection may be gained in this way,
it ultimately increases the cost of insurance
to the contractor without measurably reduc-
ing the risk of disputes on the project. This
practice has been precluded by this provi-
sion, whether or not the Owner elects to
require Project Management Protective
Liability insurance.

If the contractor, rather than the owner, is
required to provide property insurance, sub-
stantial modification to Paragraph 11.4 will
be needed so that proper coverages are
obtained to protect the interests of all par-
ties, including those of the owner (who may
be doing work with the owner’s own forces)
and of separate contractors.

“All-risk” coverage is usually contrasted with
named-peril coverage. “All-risk” coverage
includes everything but specifically exclud-
ed risks. Named-peril coverage, on the
other hand, names those perils that are
insured against and excludes all other risks.
Both types of policies should be reviewed
carefully by the owner’s insurance adviser.
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The owner must either purchase the insur-
ance required by the general conditions or
inform the contractor that it does not intend
to do so. The contractor then has the oppor-
tunity to purchase equivalent insurance and
is entitled to a change order to cover the
costs. If the owner neither buys the insur-
ance nor notifies the contractor, the owner
effectively becomes the insurer and will be
responsible for costs attributable to losses
which would have been covered had the
required insurance been purchased.

In the 1987 edition of AIA Document A201,
the contractor bore costs not covered
because of deductibles. In A201-1997,
these costs are assigned to the owner, who
directly obtains the benefit of the lower pre-
miums associated with the deductibles.

DOCUMENT TEXT

insurance against the perils of fire (with
extended coverage) and physical loss or
damage including, without duplication
of coverage, theft, vandalism, malicious
mischief, col

11.4.1.2 1f the Owner does not intend
to purchase such property insurance
required by the Contract and with all
of the coverages in the amount described
above, the Owner shall so inform the
Contractor in writing prior to com-
mencement of the Work. The Contractor
may then effect insurance which will
protect the interests of the Contractor,
Subcontractors and Sub-subcontractors
in the Work, and by appropriate Change
Order the cost thereof shall be charged to
the Owner. If the Contractor is damaged
by the failure or neglect of the Owner to
purchase or maintain insurance as
described above, without so notifying
the Contractor in writing, then the
Owner shall bear al reasonable costs
properly attributable thereto.

11.4.1.3 If the property insurance
requires deductibles, the Owner shall
pay costs not covered because of such
deductibles.
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The contractor may wish to have certain
coverages in place in addition to those
required by the standard provisions. It may
be more efficient and cost-effective to have
these coverages included in the project’s
property insurance policy. Costs associated
with the contractor’s request must be borne
11.4.4 If the Contractor requests in writ- by the contractor and reflected in a change
ing that insurance for risks other than order reducing the contract sum.

those described herein or other special

causes of loss be included in the prop-

erty insurance policy, the Owner shall,

if possible, include such insurance, and
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This subparagraph extends the provisions
for waiver of subrogation to other property
insurance the owner may purchase. Such
policies may cover property at or adjacent to
the project site, or they may replace the
property insurance that was in effect on the
work during construction.

Subparagraph 11.1.3 contains very similar
requirements regarding the contractor’s lia-
bility insurance. However, the contractor
need only supply the owner with certificates
of insurance under that provision. Here the
owner must supply the contractor with a
copy of each policy, including all conditions,
definitions, exclusions and endorsements
relating to the project. The actual policies
are required because numerous details
contained in a property insurance policy
would not be reflected in a certificate.

DOCUMENT TEXT

the cost thereof shall be charged to the
Contractor by appropriate Change Order.

11.4.5 If during the Project construction
period the Owner insures properties, real
or personal or both, at or adjacent to the
site by property insurance under policies
separate from those insuring the Project,
or if after final payment property insur-
ance is to be provided on the completed
Project through a policy or policies other
than those insuring the Project during the
construction period, the Owner shall
waive all rights in accordance with the
terms of Subparagraph 11.4.7 for dam-
ages caused by fire or other causes of
loss covered by this separate property
insurance. All separate policies shall
provide this waiver of subrogation by
endorsement or otherwise.

4.6 Before an exposure to loss may
occur;._the Owner shall file with the
Contractor a copy of each policy that
includesinsurance coverages required by
this Paragraph 11.4. Each policy shall
contain all generaly applicable condi-
tions, definitions, exclusions and
endorsements related to this Project.
Each policy shall contain a provision that
the policy will not be canceled or
allowed to expire, and that its limits will
not be reduced, until at least 30 days
prior written notice has been given to the
Contractor.
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11.4.7 Waivers of Subrogationﬁhe/
Owner and Contractor waive al rights
against (1) each other and any of their
subcontractors, sub-subcontractors,
agents and employees, each of the other,
and (2) the Architect, Architect's consul-
tants, separate contractors described in
Article6, if any, and any of their subcon-
tractors, sub-subcontractors, agents and
employees, for damages caused by fire
or other causes of loss to the extent cov-
ered by property insurance obtained pur-
suant to this Paragraph 11.4 or other
property insurance applicable to the
Work, except such rights as they have
to proceeds of such insurance held by
the Owner as fiduciary. The Owner or
Contractor, as appropriate, shall require
of the Architect, Architect's consultants,
separate contractors described in Article
6, if any, and the subcontractors, sub-

subcontractors, agents and employees of
any of them, by appropriate agreements,
written where legally required for validi-
ty, Similar waivers each in favor of other
parties enumerated herein. The policies
shall provide such waivers of subroga-
tion by endorsement or otherwise. A
waiver of subrogation shall be effective
as to a person or entity even though that
person or entity would otherwise have a
duty of indemnification, contractual or
otherwise, did not pay the insurance pre-
mium directly or indirectly, and whether
or not the person or entity had an insur-
able interest in the property damaged.

1148 A loss insured under Owner's
property insurance shall be adjusted by
the Owner as fiduciary and made
payable to the Owner as fiduciary fo
the insureds, as their interests may
appear, subject to requirements of any
applicable mortgagee clause and of
Subparagraph 11.4.10. The Contractor

COMMENTS

Subrogation is the right to “stand in the
shoes” of another and to claim whatever
rights the original person or entity had. The
purpose of the required property insurance
is to transfer the risk of insured losses from
the owner and contractor to the insurance
company. It would defeat this purpose if the
insurance company were allowed to sue
either party to recover such losses.

In general, it is possible to waive rights of
subrogation as long as this is done before
any loss occurs. The owner should disclose
the waiver of subrogation provision to the
insurer before purchasing the property
insurance.

If the contractor or a subcontractor has
rights to insurance proceeds being held by
the owner as a fiduciary under
Subparagraph 11.4.8, such rights are not
affected by this waiver.

As a fiduciary, the owner holds the insur-
ance proceeds in trust for those persons
who sustained an insured loss. This normal-
ly includes the contractor, subcontractors
and may include the project architect. A
mortgagee, such as the construction lender,
may also have rights that appear in the
mortgagee clause of the insurance. Once
the contractor receives payment, it is
required to pay its subcontractors and sup-
pliers their allocable share of the proceeds.
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After an insured loss, the owner generally
has two choices: (1) terminate the contract
for convenience and keep the insurance
proceeds (less amounts payable to the con-
tractor and others) or (2) issue a change
order under which the contractor is com-
pensated for reconstructing damaged or
destroyed work. The amount payable to the
contractor is not limited to or determined by
the insurance proceeds.

DOCUMENT TEXT

shall pay Subcontractorstheir just

11.4.9 If required in writing by a party
in interest, the Owner as fiduciary shall,
upon occurrence of an insured loss, give
bond for proper performance of the
Owner's duties. The cost of required
bonds shall be charged against proceeds
received as fiduciary. The Owner shall
deposit in a separate account proceeds so
received, which the Owner shall distrib-
ute in accordance with such agreement
as the parties in interest may reach, or in
accordance with an arbitration award in
which case the procedure shall be as pro-
vided in Paragraph 4.6. If after such
loss no other special agreement is
made and unless the Owner termi-
nates the Contract for convenience,
replacement of damaged property
shall be performed by the Contractor
after notification of a Change in the
Work in accordance with Article 7.
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11.5 PERFORMANCE BOND
AND PAYMENT BOND

11.5.1 The Owner shall have theright to
require the Contractor to furnish bonds
covering faithful performance of the
Contract and payment of obligations
arising thereunder as stipulated in bid-
ding requirements or specifically
required in the Contract Documents on
the date of execution of the Contract.

ARTICLE 12UNCOVERING AND
CORRECTION OF WORK

121 UNCOVERING OF WORK
12.1.1 If a portion of the Work is cov-
ered contrary to the Architect's request or
to requirements specifically expressed
in the Contract Documents, it must, if
required in writing by the Architect, be
uncovered for the Architect's examina-
tion and be replaced at the Contractor's
expense without change in the Contract
Time.

12.1.2 If aportion of the Work has been
covered which the Architect has not
specifically requested to examine prior
to its being covered, the Architect may
request to see such Work and it shall be
uncovered by the Contractor. If such
Work is in accordance with the
Contract Documents, costs of uncov-
ering and replacement shall, by appro-
priate Change Order, be at the
Owner’s expense. |If such Work is not
in accordance with the Contract

COMMENTS

If the owner wants the contractor to provide
a performance bond and payment bond,
that fact and the appropriate conditions of
the bonds must be included in the bidding
requirements or in the contract documents
prior to the time the contract is signed so
that their costs can be considered in deter-
mining the contract sum.

The owner’s legal counsel and insurance
adviser should advise on the need for
bonds.

AIA Document A701, Instructions to
Bidders, addresses the topic of bonds. AIA
Document A312, Performance Bond and
Payment Bond, is available for use if such
bonds are required.

The contract documents should list clearly
those items the architect expects to exam-
ine before they are covered.

Ultimate responsibility for the cost of uncov-
ering, testing and replacing questioned
work under this subparagraph depends
upon whether the uncovered work complies
with the contract documents.
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Work that does not meet the requirements
of the contract documents may be rejected
even if it has not yet been installed or is only
partially completed. The architect also has
the option of advising the contractor that
work in process, if continued, will not pro-
duce acceptable results.

The contractor must correct work that does
not conform to the requirements of the con-
tract documents even if such work has not
been rejected by the architect.

Under Subparagraph 12.2.4, such costs
include costs of removing, replacing and
repairing other work or construction of the
owner or separate contractors as needed to
correct rejected or nonconforming work.

The contractor's warranty extends until the
expiration of the applicable statute of limita-
tions period. The correction period
described in Subparagraph 12.2.2 is a sep-
arate remedy for nonconforming work. To
avoid misunderstandings, the introductory
language makes it clear that the one-year
correction period is in addition to, and not in
lieu of, the contractor’s warranty obligations.
During the correction period, the owner
must give the contractor prompt notice of
and the opportunity to correct work discov-
ered not to have been performed in accor-
dance with the contract documents.
Thereafter, the owner may have the correc-
tive work performed by anyone selected by
the owner.

During the one-year correction period, the
contractor has the right to be notified about
defective work. If the owner discovers non-
conforming work and fails to notify the con-
tractor, the owner waives its right against
the contractor to require correction of that
work and its warranty right with respect to
that work.

DOCUMENT TEXT

Documents, correction shall be at the
Contractor’sexpense unlessthe

122 CORRECTION OF WORK

7 12.2.1 BEFORE OR AFTER
SUBSTANTIAL COMPLETION
12.2.1.1 The Contractor shall promptly
correct Work rejected by the Architect
or failing to conform to the require-
ments of the Contract Documents,
whether  discovered before or after
Substantial Completion and whether or
not fabricated, installed or completed.
Costs of correcting such reected
Work, including additional testing and
ingpections and compensation for the
Architect's services and expenses made
necessary thereby, shall be at the
Contractor’s expense.

12.2.2 AFTER SUBSTANTIAL

COMPLETION
12.2.2.1 In addition to the
Contractor's  obligations  under

Paragraph 3.5, if, within one year after
the date of Substantial Completion of the
Work or designated portion thereof or
after the date for commencement of war-
ranties established under Subparagraph
9.9.1, or by terms of an applicable spe-
cial warranty required by the Contract
Documents, any of the Work is found to
be not in accordance with the require-
ments of the Contract Documents, the
Contractor shall correct it promptly after
receipt of written notice from the Owner

to do so unless the Owner has previously
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given the Contractor a written accep-
tance of such condition. The Owner
shall give such notice promptly after
discovery of the condition. During the
one-year period for correction of
Work, if the Owner fails to notify the
Contractor and givethe Contractor an
opportunity to make the correction,
the Owner waivestherightstorequire
correction by the Contractor and to
make a claim for breach of warranty.
If the Contractor fails to correct noncon-
forming Work within a reasonable time
during that period after receipt of notice
from the Owner or Architect, the Owner
may correct it in accordance with
Paragraph 2.4.

12.2.2.2 The one-year period for correc-
tion of Work shal be extended with
respect to portions of Work first per-
formed after Substantial Completion by
the period of time between Substantial
Completion and the actual performance
of the Work.

12.2.2.3 The one-year period for cor-
rection of Work shall not be extended
by corrective Work performed by the
Contractor pursuant to this Paragraph
12.2.

COMMENTS

The contractor must act to correct work
within a reasonable time.

Work first performed after substantial com-
pletion is also subject to a one-year correc-
tion period, in effect extending the correc-
tion period with respect to that work.

When work corrected by the contractor dur-
ing the correction period needs further cor-
rection more than one year after substantial
completion, the owner is not obligated to
notify the contractor again, but may have the
work performed by others.

The contractor’s activities in correcting work
do not extend the correction period.
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Only the owner can accept nonconforming
work because such acceptance constitutes
a change in the contract. If the contract sum
is to be reduced, this must be done by a
change order.

DOCUMENT TEXT

123 ACCEPTANCE OF
NONCONFORMING WORK

12.3.1 If the Owner prefers to accept
Work which is not in accordance with
the requirements of the Contract
Documents, the Owner may do so
instead of requiring its removal and cor-
rection, in which case the Contract Sum
will be reduced as appropriate and equi-
table. Such adjustment shall be effected
whether or not fina payment has been
made.

ARTICLE 13MISCELLANEOUS
PROVISIONS
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13.2 SUCCESSORSAND
ASSIGNS

13.2.1 The Owner and Contractor
respectively bind themselves, their part-
ners, successors, assigns and legal repre-
sentativesto the other party hereto and to
partners, successors, assigns and legal
representatives of such other party in
respect to covenants, agreements and
obligations contained in the Contract
Documents. Except as provided in
Subparagraph 13.2.2, neither party to the
Contract shall assign the Contract as
whole without written consent of the
other. If either party attempts to make
such an assignment without such con-
sent, that party shall nevertheless remain
legally responsible for all obligations
under the Contract.

13.2.2 The Owner may, without consent
of the Contractor, assign the Contract
to an institutional lender providing
construction financing for the Project. In
such event, the lender shall assume the
Owner's rights and obligations under the
Contract Documents. The Contractor
shall execute all consents reasonably
required to facilitate such assignment.

13.3 WRITTEN NOTICE

13.3.1 Written notice shall be deemed
to have been duly served if delivered in
person to the individual or a member of
the firm or entity or to an officer of the
corporation for which it was intended, or
if delivered at or sent by registered or
certified malil to the last business address
known to the party giving notice.

COMMENTS

At times, a contractor may want to assign to
a major creditor money due or to become
due under the contract. This is not prohibit-
ed by this provision since it is only an
assignment of the right to receive money
and not an assignment of the contract as a
whole. However, state or federal law may
affect a contractor’s right to assign money
due under a public contract.

This is an exception to prohibition of assign-
ment of the contract as a whole, as dis-
cussed in Subparagraph 13.2.1. Institutional
lenders often require contingent assignment
of the contract as a condition of the con-
struction loan. Without this provision, the
project might have to be terminated by the
owner, who may not be able to finance the
project without such an assignment. On the
other hand, the lender cannot condition the
assignment on any waiver of rights on the
part of the contractor, such as the right to be
paid by the lender for pre-default sums due
and owing the contractor.

If these requirements are met, notice will
have been effectively given, whether or not
actually received.
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This is to avoid having the contract modified ;—_ 134 RIGHTSAND REMEDIES
by a party’s action or failure to act.

13.4.2 No action or falure to act by the
Owner, Architect or Contractor shall
constitute a waiver of a right or duty
afforded them under the Contract, nor
shall such action or failure to act consti-
tute approval of or acquiescence in a
breach thereunder, except as may be
specifically agreed in writing.

135 TESTSAND INSPECTIONS

13.5.1 Tests, inspections and approvals
of portions of the Work required by the
Contract Documents or by laws, ordi-
nances, rules, regulations or orders of
public authorities having jurisdiction
shal be made at an appropriate time.
Unless otherwise provided, the
Contractor shall make arrangements for
such tests, inspections and approvals

Normally, the contractor may not conduct with an independent testing laborato-
tests and inspections or grant approvals of | _ryor entity acceptable to the Owner,
its own work. or with the appropriate public author -

ity, and shall bear all related costs of
tests, inspections and approvals. The
Contractor shall give the Architect time-
ly notice of when and where tests and
inspections are to be made so that the
Architect may be present for such pro-
cedures. The Owner shall bear costs of
tests, inspections or approvals which do
not become requirements until after bids

This subparagraph covers special tests, are received or negotiations concluded.
inspections or approvals determined to be

necessary due to developments in the 13.5.2 If the Architect, Owner or public
course of construction. For example, tests authorities having jurisdiction determine
on one part of the work may call into ques- that portions of the Work require addi-
tion the integrity of other parts. | tional testing, inspection or approval
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not included under Subparagraph 13.5.1,
the Architect will, upon written autho-
rization from the Owner, instruct the
Contractor to make arrangements for
such additional testing, inspection or
approva by an entity acceptable to the
Owner, and the Contractor shall give
timely notice to the Architect of when
and where tests and inspections are to be
made so that the Architect may be pre-
sent for such procedures. Such costs,
except as provided in Subparagraph
13.5.3, shall be at the Owner’s expense.

COMMENTS
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To avoid confusion as to what the “rate pre-
vailing from time to time” is, an agreed-upon
rate of interest may be stated in the agree-
ment. The parties should consult legal coun-
sel regarding usury laws and other federal
and state requirements that may apply.

The agreed-upon rate may be entered in
Paragraph 7.2 of AIA Document A101,
Owner-Contractor  Agreement  Form,
Stipulated Sum, if it is used.

The statute of limitations in all jurisdictions
starts when a claim has accrued. In many
jurisdictions, a claim “accrues” when the
harm caused has been discovered by the
innocent party. This is called the “discovery
rule.” These provisions eliminate the discov-
ery rule by providing that the statute of limi-
tations begins on the date of the contractu-
ally specified occurrence. For example, the
statute of limitations begins to run on the
date of substantial completion for noncon-
forming work performed before substantial
completion, even though the nonconforming
work may not be discovered until years
later.

DOCUMENT TEXT

13.6 INTEREST

13.6.1 Payments due and unpaid under
the Contract Documents shall bear inter-
est from the date payment is due at such
rate as the parties may agree upon in
writing or, in the absence thereof, at the
legal rate prevailing from time to time at
the place where the Project is located.

13.7 COMMENCEMENT OF
STATUTORY LIMITATION
PERIOD

13.7.1 As between the Owner and
Contractor:

.1 Before Substantial Completion. As
to acts or failures to act occurring prior
to the relevant date of Substantial
Completion, any applicable statute of
limitations shall commence to run and
any aleged cause of action shall be
deemed to have accrued in any and all
events not later than such date of
Substantial Completion;

.2 Between Substantial Completion
and Final Certificate for Payment. As
to acts or failures to act occurring subse-
guent to the relevant date of Substantial
Completion and prior to issuance of the
final Certificate for Payment, any applic-
able statute of limitations shall com-
mence to run and any alleged cause of
action shall be deemed to have accrued
in any and al events not later than the
date of issuance of the final Certificate
for Payment; and

3 After Final Certificate for
Payment. As to acts or failures to act
occurring after the relevant date of
issuance of the final Certificate for
Payment, any applicable statute of limi-
tations shall commence to run and any
alleged cause of action shall be deemed
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to have accrued in any and all events not
later than the date of any act or failureto
act by the Contractor

ARTICLE 14TERMINATION OR
SUSPENSION OF THE
CONTRACT

141 TERMINATION BY THE
CONTRACTOR

14.1.1 The Contractor may terminate the
Contract if the Work is stopped for a
period of 30 consecutive days through
no act or fault of the Contractor or a
Subcontractor, Sub-subcontractor or
their agentsor employeesor any other
persons or entities performing por-
tions of the Work under direct or indi-
rect contract with the Contractor, fo
any of the following reasons:
A issuance of an order
other public authority-having jurisdic-
tion which requires all Work to be
stopped;

3 because the Architect has not
issued a Certificate for Payment and has
not notified the Contractor of the reason
for withholding certification as provided
in Subparagraph 9.4.1, or because the
Owner has not made payment on a
Certificate for Payment within the time
stated in the Contract Documents; or

COMMENTS

If the contractor or any of the other entities
described here are responsible for the work
stoppage, the contractor has no right to ter-
minate the contract under this subpara-
graph. Even when the contractor is blame-
less, one of the four reasons listed must
apply in order to justify termination by the
contractor under this subparagraph.

The local building department and fire mar-
shal are examples of “other public authority.”

If the contractor stops work in accordance
with Subparagraph 9.7.1, the contractor
must wait an additional 30 days before ter-
minating the contract.
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14.1.3 If one of the reasons described in

The contractor must give seven days’ writ- Subparagraph 14.1.1 or 14.1.2 exists, the
ten notice (in addition to the 30-day period Contractor may, upon seven days writ-
during which the work was stopped) to the ten notice to the Owner and Architect,
owner and architect before terminating the terminate the Contract and recover from
contract. the Owner payment for Work executed

and for proven loss with respect to mate-
rials, equipment, tools, and construction
equipment and machinery, including rea-
sonable overhead, profit and damages.

14.1.4 If the Work is stopped for a peri-
od of 60 consecutive days through no act
or fault of the Contractor or a
Subcontractor or their agents or employ-
ees or any other persons performing por-
tions of the Work under contract with the
Contractor because the Owner has per-
sistently failed to fulfill the Owner's
obligations under the Contract
Documents with respect to matters
The seven days are in addition to the 60 ' rtant to the progress of the Work,
days during which the work is stopped. ‘ the ContraC upon seven addi-
tional days written notice to the Owner
and the Architect, terminate the Contract
and recover from the Owner as provided
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142 TERMINATION BY THE
OWNER FOR CAUSE

1421 The Owner may terminate the
Contract if the Contractor:

a1 persistently or repeatedly
refuses or fails to supply enough proper-
ly skilled workers or proper materials;

3 persistently disregards laws,
ordinances, or rules, regulations or
orders of a public authority having juris-
diction; or

14.2.2 When any of the above reasons
exist, the Owner, upon certification by
the Architect that sufficient cause
existsto justify such action, may without
prejudice to any other rights or remedies
of the Owner and after giving the
Contractor and the Contractor's sur ety,
if any, seven days written notice, termi-
nate employment of the Contractor and
may, subject to any prior rights of the
surety:

3 finish the Work by whatever rea-
sonable method the Owner may deem
expedient. Upon request of the
Contractor, the Owner shall furnish to
the Contractor a detailed accounting of

COMMENTS

Isolated instances of insufficient numbers of
workers or improper materials will not justify
termination under this clause.

Such conduct must be persistent. Isolated
infractions will not justify termination under
this clause.

The architect must exercise professional
judgment to decide in good faith if sufficient
cause exists to terminate the contract with
the contractor. This serves to protect the
contractor against unreasonable action by
the owner and serves to protect the owner
from the consequences of acting prema-
turely.

The bonds should be carefully reviewed by
the owner’s legal counsel so that proper
action will be taken to preserve the owner’s
rights.

This accounting affords evidence of the
amount to be deducted from the contract
sum on account of the contractor’s default.
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the costs incurred by the Owner in fin-

ishing the Work.
The damages mentioned in this subpara- 14.2.4 If the unpaid balance of the
graph are subject to the mutual waiver of Contract Sum exceeds costs of finishing
consequential damages contained in the Work, including compensation for
Subparagraph 4.3.10. the Architect's services and expenses

made necessary thereby, and other dam-
ages incurred by the Owner and not
expressly waived, such excess shall be
paid to the Contractor. If such costs and
damages exceed the unpaid balance, the
Contractor shall pay the difference to the
Owner. The amount to be paid to the
Contractor or Owner, as the case may be,
shall be certified by the Architect, upon

Such orders may be given as the owner application, and this obligation for pay-
deems prudent, though they are required to ment shall survive termination of the
be in writing. Note that repeated suspen- Contract.

sions, delays or interruptions may be

grounds for termination by the contractor 143 SUSPENSION BY THE
under Subparagraph 14.1.2. OWNER FOR CONVENIENCE

14.3.1 The Owner may, without cause,
order the Contractor in writing to sus-
pend, delay or interrupt the Work in
whole or in part for such period of time
as the Owner may determine.

3 Contract Sum and Contract
Time shall be adjusted for increases in
the cost and time caused by suspension,
delay or interruption as described in
Subparagraph 14.3.1. Adjustment of the
Contract Sum shall include profit. No
adjustment shall be made to the extent:

The contractor is entitled to an adjustment
in the contract sum and contract time for
increases in the cost and time needed for
performance resulting from the owner’s
order under Subparagraph 14.3.1.
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2 that an equitable adjustment is
made or denied under another provision
of the Contract.

144 TERMINATION BY THE
OWNER FOR CONVENIENCE
1441 The Owner may, a any time,
terminate the Contract for the Owner's
convenience and without cause.

14.4.2 Upon receipt of written notice
from the Owner of such termination for
the Owner's convenience, the
Contractor shall:

A cease operations as directed by
the Owner in the notice;
2 take actions necessary, or that

the Owner may direct, for the protection
and preservation of the Work; and

3 except for Work directed to be
performed prior to the effective date of
termination stated in the notice, termi-
nate all existing subcontracts and pur-
chase orders and enter into no further
subcontracts and purchase orders.

14.4.3 In case of such termination for
the Owner's convenience, the
Contractor shall be entitled to recelve
payment for Work executed, and costs
incurred by reason of such termination,
along with reasonable overhead and
profit on the Work not executed.

COMMENTS
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